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REPORT.
TO THE LEGISLATURE OF THE STATE OF NEW -YORK :
The -Commissioners on Practice and Pleadings, beg leave to pre¬
sent herewith their third report
The draft of an act, which is submitted, contains various pro¬
visions designed to prosecute the reform which the Code of Pro¬
cedure began. It should seem scarcely necessary for the com¬
missioners now to vindicate the policy of that reform. The his¬
tory of the agitation , which gave rise to it, the manifold abuses of
the old system of legal procedure , the demands of the people ex¬
pressed in the Constitution itself, the act of the Legislature , passed
in conformity with its command, and prescribing the duty of the
commissioners, in language which could not be misunderstood, are
familiar to the legislature . If it were necessary., the commissioners
would recall its attention to the terms of the law , under which they
were appointed , which enjoined it upon them as a duty , to provide for
the abolition of the forms of .actions .and pleadings in cases at com¬
mon law, for a uniform course of proceeding , in all cases, whether
of legal or equitable cognisance , ,and for the abandonment of any
form and proceeding not necessary to ascertain or preserve the rights
of the parties -; a law, -which had then no parallel on the statute -book
for its boldness, and which, while it gave the commissioners instruc¬
tions so precise, as to leave them no discretion, if they had desired it,
promised them therefore in advance , so long as they obeyed those
instructions , the concurrence and co- operation of all departments of
the government.
Conforming to that law , and fulfilling at -the same time their own
•desires, the commissioners have removed the ancient forms from the
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paths of justice , and devised a new system, simple and natural in its
construction , easily understood, - and readily adapted to any remedy
which the nature of the ce se requires.. In doing so they have been oblig¬
ed to re-cast the whole system of practice and pleading - It was impos¬
sible to adjust the new parts to the old. With a single eye to a uni¬
form system of pleading and trial , they have arranged the details , se¬
as to accomplish that object, and to lessen the labor and expense of
legal proceedings.
That there should be inconvenience , resulting from these changes,,
was inevitable . The former practice , writh all its incongruities and
oppressions , wms familiar to the bench and the bar . Much of it con¬
sisted of arbitrary forms, which a clerk could' use. They who had
mastered it in youth, had forgotten the distaste with which they then
regarded it, and had come to consider it as something necessary and
unalterable . A sudden and total revolution*in their art , a change in
all their habitudes of thoughts and practice , the double need of
forgetting the old and learning the new^, both difficult at best, and next
to impossible in a certain class of professional men, the necessity of
increased vigilance, and the harder necessity of measuring themselves
at a disadvantage with others, having less to unlearn and more power
to learn, all these causes, would necessarily make a new system un¬
popular with great numbers of the legal profession , .and no inconsider¬
able portion of the judiciaryThat , however,, is not an argument against the change ; it only
proves the greatness of it . If it had been less complete , it would
have received less of censure ; if it had met with general commenda¬
tion , that would have proved it valueless, by showing that it encoun¬
tered no prejudices , and opposed no interests . That it is a revolution,
in legal procedure is certain, and it is equally certain, ,that that is pre¬
cisely what was required of the commissioners. The wit of man
could not devise a scheme, of abolishing the distinctions between the
forms of actions and between legal and equitable remedies, which are*
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the very roots of the old procedure , without a new growth from the
very beginning.
Not only was a change so radical required of the commissioners,
i)ut nothing less would have afforded a remedy for existing abuses.
The distinction of actions, and of legal and equitable remedies, had
its origin in a state of society , as remote from our modern civilization,
as the modes of communication in our day are different from those of
>our ancestors .

It was time , that the forms of actions should pass
away , to take their place with the wager of law, trial by battle , com¬
purgation by witnesses , and the grand assise, which were once as

important parts of the English law, as the forms of actions . To re¬
sist their abolition now, is to maintain, either that they are eternal , or
that society has not yet reached that stage of civilization, when
they can be safely dismissed. Neither can be maintained, without dis¬
paragement to the intelligence of this age.
The law is not in its nature stationary , beyond other sciences. It
must change with changing manners, the diffusion of wealth , new
channels of industry , and more general intelligence . That which
was natural in the fifteenth century, is uncouth and strange in this.
Things which were then convenient , are now become intolerable.
The knowledge of that day has been multiplied many times. Arts
then in their infancy have grown to perfection . In other branches
of knowledge, advances are constantly made, the mind searches for
new truths , and the search is encouraged . In respect to law, is the
rule reversed? Are we there to tread forever in the wrnys of the
past ? Was the fifteenth century more competent to make lawTfor us
than the nineteenth ? The argument which is founded upon rever¬
ence for the past, and the fear of innovation would carry us back from
age to age, till we ascended to a remote antiquity . None could
tell where to stop. Should we take the feudal code, or the Roman
which it supplanted ; the laws of the Norman conqueror, or the
laws of Alfred ? In short , the argument for a legal system , which
Is founded upon its antiquity or the great names which adorn it, or
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indeed upon any tiling but its Intrinsic merits, and its fitness for thepeo
pie , for which it is framed , leads to an absurdity.
The change which the constitution contemplated , and the act ap¬
pointing the commissioners required , had been long in coming, but
was inevitable . The public mind had arrived at that stage, when it
could not be satisfied with less . Our society had outgrown the
solemn forms, which conceived in remote ages, belonged to monarchi¬
cal institution ?. The time chosen was the fittest possible . The new
constitution had prepared the people for a great changej no other pe¬
riod could be more favorable for it . To abandon it , because some
present inconvenience results from it, or because obstacles are inter¬
posed to its immediate success, does not suit the masculine vigor of
our people. They are neither fickle, nor easily deceived, and the
attempt to deceive them will recoil upon those who make it.
The commissioners are not ignorant , that their work has many imper¬
fections. None indeed , are more sensible of it than themselves , for they
have felt throughout , that they have taken upon themselves the pain¬
ful labor, and the no less painful responsibility , of making the first
Code of Procedure , ever made in a country holding the common law
of England , and of supplanting by a new work of their own crea¬
tion , that heterogeneous mass, styled practice , "which has been accumu¬
lating forages , and of accomplishing it in such a manner as to leave no
case unprovided for, and no right abridged.
The making of a code of laws , Is, under the most favorable cir¬
cumstances , an undertaking of infinite difficulty . The law commis¬
sioners, appointed to prepare a penal code for British India , at the
head of which was Macauley , used language not too strong, when,
after making the best code of that branch of the law in our lan¬
guage , and in communicating it to the government , they said;
“ To the ignorant and inexperienced , the task in which wTe have
been engaged , may appear easy and simple. But the members of the
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Indian Government are doubtless well aware , that it is among the
most difficult tasks upon which the human mind can be employed ; that
persons, placed

in

circumstances far more favorable than ours, have at¬

tempted it with very doubtful success; that the best codes extant , if
malignantly criticised, will be found to furnish matter for censure in
every page ; that the most copious and precise of human languages
furnish but a very imperfect machinery to the legislator ; that in a
work so extensive and complicated as that on which we have been
employed, there will inevitably be , in spite of the most anxious care,
some omissions and some inconsistencies; and that we have done as
much as could reasonably be expected from us, if we have furnished
the government with that , which may, by suggestions from experi¬
enced and judicious persons , be improved into a good code.”
Mindful of these difficulties, and of their own deficiencies, but
never doubting the truth of the principles on which their code is foun¬
ded, nor the benefits which will finally result from its adoption , the
commissioners have labored to perfect their work , to the utmost of
their powers.

Since it became a law , they have watched its opera¬
tions, with the most careful attention , anxious to amend every defect,
to remove every difficulty, and to adopt every improvement which

time and experience might suggest . They have found occasion to
propose amendments to forty-seven sections, some of which are merely
verbal, and others made necessary by judicial misconstruction.
The few months of trial through which the code has passed , has
confirmed the commissioners in their opinion, of the beneficial effects
which will flow from it .

That it will greatly diminish litigation they
do not doubt ; that it will make justice more certain and more speedy,
they are confident; and if finished, according to the plan upon which
it was begun , it will furnish to the people an intelligible body
for every branch of legal procedure.

of

law,
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If the commissioners were to answer all the objections, with which
the code is assailed, they should weary the patience of the Legis¬
lature . Some of them, however, are so remarkable , that they ought
not to be omitted in this communication.
It is said, that two portions of the code are unconstitutional ; that
which provides for a uniform course of proceding in all cases, wheth¬
er of legal or equitable cognizance, and that which allows a judgment

to be entered , in the first instance , upon the direction of a single judge.
If there were any reason in the first of these objections, it would be
good cause for an immediate movement to amend the constitution,
0■
for none can doubt, that the people, who adopted it, did not mean to
perpetuate by it the separation of legal and equitable remedies, and
that they are also resolved, that such a separation shall not exist.
There is however no reason in the objection.

The only portions of

the constitution , that relate to the subject are these :
Art. 6. sec 3. “ There shall be a supreme court, having general
jurisdiction in law and equity .”
Sec. 5. “ The Legislature shall have the same powers to alter and
regulate the jurisdiction and proceedings in law and equity, as they
have heretofore possessed.”
Sec. 10. u The testimony in equity cases shall be taken in like
manner, as in cases at law.”
“ The Legislature may confer equity
jurisdiction in special cases, upon the county judge .”
In sec. 14.

*

*

*

Sec. 24 . “ The Legislature , at its first session after the adoption of
this constitution, shall provide for the appointment of three commis¬
sioners, whose duty it shall be to revise, reform, simplify, and abridge
the rules and practice , pleadings , forms and proceedings of the courts
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of record of this State , and to report thereon to the Legislature,
subject to their adoption and modification from time to time.”
u The terms “ law and equity,” are here mere terms of description.
The design of the third section was to confer general jurisdiction in
all cases. To make the expression comprehensive, the two classes,
into which causes were then divided, were mentioned, so as to leave
no doubt that both were given to the same court. The tenth section
has in view merely the prohibition of a distinction in the taking of
testimony , and was a great step towards assimilating the proceedings.
It neither commands nor prohibits a distinction in other respects . The
fourteenth section permits the Legislature , to confer on the county
judges some portion of the jurisdiction then known as equitable. The
fifth and twenty -fourth sections point manifestly at a revision of the
whole subject, by the Commissioners and the Legislature , and leave
with the latter the power to regulate the jurisdiction and the proce¬
dure as it sees fit, with the single qualification, that it cannot divest
the supreme court of its general jurisdiction . Certainly it is a most
forced construction , that the Constitution commands different modes
of procedure in the two classes of cases.
Under the old Constitution , the Legislature had the power

to

blend

the jurisdictions in law and equity, though they could not destroy the
two systems of courts . They did so in some cases. The supreme
court was vested with an equitable control over corporations and ar¬
bitrations . The power to assimilate the modes of proceeding was
undoubted .

In 1842, the Legislature could have abolished the dis¬
tinction of actions, and made the pleadings in a court of law to con¬
sist of a complaint , answer , and reply . They could have done the
same thing for a court of equity . That would have assimilated the
pleadings . They could also have assimilated the mode of trial.
Is not the Legislature as powerful to reform the law under the new
Constitution , as it was under the old ? Could it do in 1842 what it
ceuld not do in 1848?

10
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The other constitutional objection is equally unfounded. Judg¬
ments in the first instance might heretofore have been entered , under
the direction of a single judge , in the courts of equity always, and in
the courts of law, whenever there was an issue of fact Indeed , in
most cases, the judgment was entered by the clerk , as a matter of
course, without interference from the court . The only instance in
which the power of a single judge to direct a judgment is enlarged,
by the code, is the case of a demurrer . Is it really a matter of
doubt whether the legislature has the power to direct a demurrer to be
heard in the first instance at the special term , saving the right of ap¬
peal to the three judges '? That it could have been done under the
old constitution, is indisputable.
All cavil, however , on this head should be set at rest, by the opin¬
ions delivered in the court of appeals , in January , 1848, in the case
of Grade and Feeland. Mr . Justice Gardiner delivered an opinion
which appears to have received the sanction of the court , in which he
examined the distinction between the general and special terms. A
part of it is in these words :
u I assume, therefore, that there is a constitutional distinction be¬
tween the general and special terms . This difference may consist in
this, and it is the slightest that occurrs to my mind, that the
decisions at the general term , are the final determination of the su¬
preme court, while those of the special term , are, in all cases affecting
the merits of the controversy , subject to review in the same court,
at a general term, at the election of the party aggrieved.
u This distinction in the authority to be administered at the respec¬
tive terms, will satisfy the language of the Constitution , which de¬
mands a difference of jurisdiction , but does not define precisely in
what that difference shall consist. It leaves the Legislature at lib¬
erty to confer such judicial power, as the exigencies of the public may
require , subject only to the restriction above mentioned , and relieves
us from the necessity of resorting to the precise powers exercised at
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the special terms of the old courts, which varied at different times , and
in different courts, wdth a view to establish a constitutional limitation
upon the authority of the Legislature .”

It is needless to add, for

those who have examined the code, that it proceeds upon precisely
this distinction in dividing the business between the general and the
special terms . In fine, the Commissioners will venture to express
the opinion, that the class of minds which pronounces the Code un¬
constitutional, is the same which has pronounced the Constitution
itself to be unconstitutional.
An objection of a different kind , is that which assumes that the
work of reform should not have been gi'ven to Commissioners, but
should rather have entrusted to the judiciary , the fittest deposi¬
tory , it is claimed, of the power to reform, simplify , and abridge the
practice and pleadings . It is a sufficient answer , that the Constitu¬
tion provides a different mode ; but there is another reason. The old
supreme court and court of chancery had the amplest powers of re¬
form, conferred upon them, in a chapter of the Revised Statutes , thus:
“ The justices of the supreme court , within two years after this
chapter shall commence and take effect, and at the expiration of every
seven years thereafter , shall revise the rules of the said court, with a
view to the attainment , so far as may be practicable , of the following
improvements in the practice:
u 1 . The abolishing of fictitious and unmeaning process and pro¬
ceedings:
a 2 . The simplifying and abbreviating of pleadings and proceed¬
ings :
“ 3. The expediting the decision of causes:
“4 . The diminishing of costs : and
“5 . The remedying of such abuses and imperfections, as maybe
found to exist in the practice , in any class of actions cognisable in
said court :”

12
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A similar provision was made for the court of chancery. Here
was a power amounting to the right of legislation , in favor of reform
But it lay nearly dormant. The courts made many rules, and at the
end of all, after seventeen years possession of the power , the
made over to the new judiciary a system of practice , more technical,
more burdensome , than any of its predecessors.
The Commissioners regret that they have not had time to prepare
notes to the various provisions contained in this report . Their
strength has been tasked to its utmost limit , and they are now barely
able to submit the draft of the act prepared , with such preliminary
observations as they are able to write . They can therefore direct the
attention of the Legislature to its most prominent features only.
One of these is a provision for an increase of the judicial force in
the city of New-York, and transferring to it a portion of the business
pending in the supreme court . It is well known , that in that city the
supreme court is weighed down by the accumulation of former years,
devolved upon it, by the late supreme court and court of chancery.
Unless relieved of that load, it can never perform its proper functions
in respect to accruing business.
By a return from the clerk , is appears , that November last there
were on the calendar of the general term 529 causes, of which 19 were
disposed of ; at the special term 291 , of which 12 were heard and 4
decided, and at the circuit 426 , none of which were tried , owing to
the illness of the judge .* The aggregate number of these causes is
♦Clerk
1st .

’s Office

, City

and County

of New .York,
J anuary 3, 1849.

Names of causes on calendars , viz:

General term supreme court , Sept . , 1848, .
Nov .,
do
do
Sept . ,
do
Special term ,
Nov .
do
do
Sept .,
do
Circuit ,
Nov .,
do
do

524
529
300
291
526
426

i
\
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1246. Some of them may have been commenced since July last.
But there are doubtless others ready for the calendars , which were
placed there because there was no prospect of reaching them.
There can be no doubt indeed, that as many as twelve hundred
suits are now pending in the supreme court , in the city of New-York,
commenced before the Code went into operation, on the first of July.
If these cases remain in the court , they will not be disposed of in
many years . Meantime the accruing business will have been rapidly
accumulating . Such a state of things amounts to a denial of justice,
and for every substantial purpose, the court might as we 1be closed.
By the act which the Commissioners recommended at the last sess¬
ion, to facilitate the determination of existing suits, and which was
passed on the 12th of April , it was expected that a part of the arl ears would be disposed of. It will be remembered, that the act re¬
quired an extraordinary general and special term and circuit court to
be held on the first Monday of September, and to be continued for
two or three weeks in each subsequent month , till the fourth Satur¬
day in February . It is however entirely disregarded . Why it is dis¬
regarded , the Commissioners are not informed , but it is quite certain,
that additional courts , held in that city by judges of the supreme
court, sufficient to despatch the arrears , are not to be expected without
more stringent provisions than any yet made.
2d. Of those causes, the following ivere disposed of, viz:
General term supreme court , Sept ., 1848* . .
14
do
do
Nov .,
19
Special term ,
do
Sept .,
1 heard and decided
do
m do
Nov .,
.
12 heard &4 decided
Circuit *
do
Sept .,
90
do
do
Nov .,
. . . . . . . . . . . . . . . none.
The circuit and a portion of the special term for November fell through from the
illness of Judge Edmonds, the only month since 1st July , 1847, so affected for that
cause.
3d. Causes referred in Supreme Court, from April to 31 Dec. 1848.
General term, .
*.
..
.
None,
Special term .
.
25
Circuit, .
.
*.
*.
.
51
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Two other modes have engaged the attention of the

Com

mission¬

ed ; one the creation of a temporary city court , to act as a commiss¬
ion, for the despatch of the cases in the supreme court now in ar¬
rears, and which for that purpose should be transferred to the new
court , and the other, the addition of three judges to the superior court
with the same view. Upon careful consideration of both these
modes, the Commissioners have thought the latter the preferable one,
and therefore recommend it. One reason of their choice is, that , un¬
der the Constitution , an appeal cannot be taken to the court of ap¬
peals from a city court, unless it be a court of original jurisdiction.
It would therefore be necessary to vest some original jurisdiction in a
commission court , a measure inconsistent with its character as a mere
commission, and leading to considerable embarrassment, at the close
of its official existence . The addition of three judges to the superior
court, and the transfer to it of a thousand causes from the supreme
court , will relieve that court , and enable it to dispose of cases as
they arise, while the superior court will be able to hold at the same
time a general term , two trial terms , and a session at its chambers.
By this means the arrears may all be disposed of within the next two
years . The additional charge upon the city treasury for salaries ot
the judges will , it is not doubted , be cheerfully borne , when it is con¬
sidered , that the losses of the citizens, by the delays of justice , are
greater every week , than the annual charge to the city of the whole
judicial establishment.
The Commissioners have not overlooked the question, which may
perhaps be asked , whether the Legislature can authorize the
transfer of causes from the supreme court to another court, by the
order of the court itself. Upon mature consideration, they entertain
no doubt of the power.
Tribunals of concilation are provided for by the Constitution in
these words : “ Tribunals of conciliation may be established , with
such powers and duties as may be prescribed by law, but such tribu¬
nals shall have no power to render judgment to be obligatory on the
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parties , except they voluntarily submit their matters in difference,
and agree to abide the judgment , or assent thereto , in the presence of
such tribunal , in such cases as shall be prescribed by law.”
Courts of conciliation were first established by the government of
Denmark , in the West Indies , in 1755, and afterwards , in 1795, in Den¬
mark proper . From that country they have spread into others, and
are now established to a reater or less extent in several countries of
continental Europe . They have been generally successful. In the
year 1843, the number of cases brought before these courts in Den¬
mark , were 31,338 , of which 21,512 were settled, 299 postponed,
and 9,527 referred to the courts of law, where only 2,817 were ever
prosecuted . The history and organization of these courts, is fully ex¬
plained in a work published at Copenhagen, in 1803, by A. B . Rothe,
councillor of justice . The plan of organization, which the Commis¬
sioners propose , for our own tribunals, has been framed by them, with
the view of trying the experiment under the most favorable circumstan¬

ces. The cases, of which it is proposed the court should at first have
cognizance , are those in which the litigation proceeds mainly from
temper or misunderstanding , such as libel, slander, malicious prosecu¬
tion , breach of promise of marriage, and personal violence. If by
means of these tribunals , a litigious spirit shall be repressed , the desgn of the Constitution will have been answered, and a great service
to the state accomplished ; while, as the experiment is found to be
successful , the jurisdiction of the tribunal can be extended to other
cases.
That part of the statute of limitations, which relates to actions con¬
cerning real property , was not revised in the first report . It has been
since revised and is now submitted. The principal change from
the present law, is in respect to the period during which a disability
may continue, which it is proposed to limit to twenty -one years . The
propriety of this change is submitted to the Legislature . As the law
now stands, claims are kept alive for an indefinite period without
adequate reason.

16
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The report will be found also to contain an entire revision of the
law respecting prerogative writs . It will be remembered, that the act
under which the Commissioners were appointed , requires them to pro¬
vide for the abandonment in legal proceedings, “ of all Latin and
other foreign tongues , so far as the same shall by them be deemed
practicable .” They have deemed it practicable to substitute Eng¬
lish, for the Latin names of prerogative writs . They consider it ne¬
cessary to retain but four, the writ of review , which is substituted for
the writ of certiorari, the writ of mandate in place of mandamus, the writ
of assessment instead

of ad

quod damnum, and the writ of habeas corpus

deliverance. The writ of pro¬
hibition is nearly obsolete in our law, and is unnecessary . For the writ of
scire facias,quo warranto , and information in the nature of quo warranto,

which

is

designated by them

as the writ of

actions in the ordinary form are substituted, which are easier and safer
and more in accordance with the spirit of the code.
The proceedings, upon the writ of deliverance, will be found to be
substantially , the same as upon the writ of habeas corpus and certio¬
rari , to inquire into the cause of detention, with two exceptions— one
that the writ cannot be issued for the purpose of procuring an ad¬
mission to bail, a different mode of procuring it having been pro¬
vided by the code of criminal procedure, and the other, that the writ
cannot be granted , when the legality of the imprisonment has been
already adjudged upon a prior writ . There has been so much
abuse by repeated applications, that some check should be applied.
Upon the subject of juries , new provisions are proposed , which
will ensure a more equal distribution of jury duty among the citi¬
zens, and the formation of better juries . The returns received by
the Commissioners from different parts of the State , show an unequal
operation of the present system.
With these general observations, the Commissioners must leave the
various provisions of the act herewith submitted , to explain them¬
selves.
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The Commissioners have thus laid before the Legislature all
that they have been able to prepare within the time fixed by the act
under which they were appointed. They have submitted those parts
of a general and complete code of procedure, which relate to actions
civil and criminal, and to prerogative writs , with some provisions re¬

specting the organization of the courts. There still remain, as the
Legislature will perceive, other parts necessary to be written , before
the code can be completed .
These are, the jurisdiction of the
courts, proceedings in surrogates’ courts, the functions and duties
of judicial officers, including sheriffs, coroners, referees and clerks,
the discharge of insolvent and imprisoned debtors, the enforcement of
liens, and the law of evidence. Before the code can be put into the
hands of the people, in that completed state , in which they have a
right to expect it, these parts must be written , and the whole code
then arranged in one volume , with a convenient mode of notation,
and of reference from one part to another . That being done, the
commissioners confidently believe , that the people will not be disap¬
pointed in their expectation of receiving a real, complete and lastingreform in legal procedure.
All which is respectfully submitted.
ARPHAXED

LOOMIS,

DAVID GRAHAM,
DAVID DUDLEY FIELD.
Albany, January 30 , 1849,

[Third Hep.]
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AN

ACT

Further to simplify and abridge the
Proceedings of the Courts of this
determination

Practice
, Pleadings and
State,and facilitate the

of existing suits.

The People of the State of New- York, represented in Senate
as follows:

-aad Assembly, do enact

GENERAL

PROVISIONS.

§ 1. This act is divided into four parts.
The first two correspond with the two parts of the
Code of Procedure, and relate to the same' subjects.
The third relates to special proceedings.
The fourth to jurors.
§ 2. The subsequent sections of this act are to he
deemed hereafter part of that code, and construed in
connection with the crresponding portions thereof,
where such corresponding portions exist.

PART

I.

OF THE COURTS OF JUSTICE AND THEIR

JURIS

DICTION.
Title

II . Of the court of appeals.
Y . Of the superior court of the city of New -York , and the court of corat
mon pleas for the city and county of New - York.
VIII . Of the special judge in the city of New -York.
IX . Of tribunals of conciliation.

TITLE II.
Of the court of appeals.

§ 3. The books belonging to the state, contained in
the libraries of the late supreme court and court of
chancery , shall be subject to the order of the court of
appeals, and may be distributed in such manner , from
time to time, for the use of that court, as the court
shall direct ; the expense of which shall be paid out of
the treasury of the state.
§ 4. If at a term of the court of appeals, proper and
convenient rooms, both for the consultation of the
judges and the holding of the court, with furniture , at¬
tendants , fuel, lights and stationery, suitable and suf-

ficient for the transaction of its business , he not pro¬
vided for it, in the place where by law the court may
be held , the court may order the sheriff of the county
to make such provision , and the expense incurred by
him in carrying the order into effect, shall be a county
charge.
TITLE Y.
Of the superior court of the city of New -York, and the courts of common pleas for
the city and county of New - York.

§ 5. The superior court of the city of New -York shall,
from the first day of May, 1849, consist of six justi¬
ces.
§ 6. Three justices of such superior court , in addition
to the justices now holding office, shall be elected by
the electors of the city and county of New-York , at the
annual charter election to be held in that city , on the
second Tuesday of April next.
§ 7. Such justices shall be voted for, together on one
ballot , which shall be distinct from any other ballot at
the same election , and deposited in a separate box,
marked “ Superior Court .” The votes shall be can¬
vassed and certified in the same manner as votes for
the recorder of the city of New -York , and a certificate
thereof shall be filed with the secretary of state.
§ 8. The justices so elected shall , immediately after
the votes are canvassed , be classified by lot, to be pub-
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licly drawn by the register and clerk of the city and
county of New-York, in the presence of the mayor or
recorder of the city of New-York, and the certificate of
such drawing and classification shall be signed by such
register and clerk, and by the attending mayor or re¬
corder, and filed in the offices of the register and clerk.
The classes shall be numbered first, second, and third,
according to the term of service of each, the first class
being that which has the shortest time to serve.
The term of office of each of such justices shall com¬
mence on the first day of May next, and the term
of the justice of the first class, shall expire on the
thirty-first day of December, 1850; of the justice of the
second class, on the thirty -first day of December, 1852;
and of the justice of the third class, on the thirty -first
day of December, 1854.
§ 9. After the expiration of the terms of office under
such classification, the term of office of all the justices
of the superior court of the city of New-York, shall be
six years ; and any vacancy occurring in the offices
created by this chapter, shall be filled in the manner
prescribed for filling vacancies in the offices of the
present justices.
§ 10. The justices elected pursuant to this chapter,
shall have the same powers, and perform the same du¬
ties, in all respects, as the present justices of such su¬
perior court, and shall receive the same salaries, pay¬
able in like manner.
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§ 11. A general term of the superior court may be
held by any two of the six justices thereof, and a special
term by any one of them ; and general and special
terms, one or more of them , may be held at the same
time.
§ 12. The jurisdiction of the superior court of the
city of New-York, is hereby extended to such civil
suits, whether at law or in equity, pending in the su¬
preme court, and commenced before the first day of
July , 1848, as shall be transferred to such superior
court, pursuant to the next section.
§ 13. Any of such suits, being upon the calendar of
the supreme court, at any general or special term here¬
after held in the city and county of New-York, or upon
the calendar of any circuit court hereafter held in that
city and county, may be transferred to such superior
court, at any time within two years hereafter, by order
made at such general or special term, or circuit court.
§ 14. The superior court of the city of New-York,
shall have jurisdiction of any suit, immediately upon
the making of such order therein , and may exercise the
same powers in respect to such suit and any proceed¬
ing therein , as the supreme court might have exercised
if the suit had remained in that court.
§ 15. Appeals from the judgments of the superior
court in such suits, may be taken to the court of ap-
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peals, in the same manner as from the judgments of
the superior court, in actions originally commenced
therein.
§ 16. A crier shall be appointed by the superior court
of the city of New-York, and by the court of common
pleas for the city and county of New-York respectively,
to hold his office during the pleasure of the court. He
shall receive a salary to be fixed by the supervisors of
the city and county of New-York, and paid out of the
county treasury.
TITLE YIII.
Of the special judge in the city of New -Tork.

§ 17. There shall be elected in the city of New-York,
by the electors of that city, at the annual charter elec¬
tion to be held on the second Tuesday of April next , a
judicial officer, to be designated as special judge of the
city of New-York, who shall be judge of the tribunal
of conciliation hereinafter established, and perform
such other duties as are or may be prescribed by law.
§ 18. Such judge shall be voted for on a ballot which
shall be distinct from any other ballot at the same elec¬
tion, and deposited in a separate box, marked “ Special
Judge .” The votes shall be canvassed and certified in
the same manner as votes for the recorder of the city
of New-York, and a certificate thereof shall be filed
with the secretary of state.
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§ ]9. Such judge shall receive an annual salary , pay¬
able quarterly , out of the treasury of the city of NewYork , the amount of which , not less than two thou¬
sand five hundred dollars , shall be fixed by the board
of supervisors of the city and county of New -York, be¬
fore the first day of May next , and shall not be after¬
wards increased or diminished.
§ 20. The special judge shall enter upon the duties of
his office on the first day of May next , and shall hold
his office for four years thereafter.
§ 21. He shall have an office in the city hall of the
city of New -York , to be provided and properly furnish¬
ed by the board of supervisors of the city and county of
New -York . He shall attend at such office at suitable
hours for the transaction of the business that may come
before him.
§ 22. He may execute any of the powers
upon a justice of the supreme court , by the
sections of the code of procedure , viz : 247 to
inclusive ; 347 to 350, both inclusive ; 354 to

conferred
following
257, both
356, both

inclusive ; and also any of the powers conferred upon
a county judge , by the second part of the code of pro¬
cedure or by this act , to he exercised in actions pending
in the supreme court.
§ 23. The special judge may also be appointed re¬
feree under the second subdivision of section 202, of

26
the code of procedure, whether named by the plaintiff
or not.
TITLE IX.
Of tribunals of conciliation.

§ 24. There shall be established in each of the coun¬
ties of this state a tribunal , to be called the court of
conciliation for such county.
§ 25. In the city and county of New-York, such
court shall be held by the special judge of the city of
New-York. In every other county, the court shall be
held by the county judge.
§ 26. Such court may be held on any judicial day,
wherever in his county, the judge may happen to be.
§ 27. Any person claiming to have a cause of action
against another, in any of the cases mentioned in sec¬
tion 29 of this act, may serve on him a written notice,
mentioning the alleged cause of action, and requiring
him to appear before the court of conciliation of the
county, where the notice is served, at a specified time,
not less than five days from the time of service in rela¬
tion thereto.
§ 28. Such notice shall be served in the manner pre¬
scribed for a summons, by sections, 112, and 113, of
the code of procedure.

§ 29. The causes of action, of which this court shall
have cognisance, are libel, slander, malicious prosecu¬
tions, breach of promise of marriage, assault , battery,
false imprisonment, and personal violence of any kind,
§ 30. At the time specified in the notice or at such
other time as the hearing may be adjourned to by
the court, the parties appearing shall be received by
the judge , apart from all other persons except as is pro¬
vided in section 39, and thereupon it shall be the duty
of the judge to hear the allegations and explanations of
the parties, to inform them of their respective rights,
and to endeavor to reconcile their differences.
§ 31. Parties may voluntarily appear before such
court, without notice, and such appearance shall be as
effectual as if notice had been previously served.

.
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§ 32. If a reconciliation be had, a memorandum
thereof, stating the n ature of the controversy or alleged
cause of action, the appearance of the parties, and the
fact of the reconciliaition, without specifying the terms
thereof, unless it shall be agreed by the parties to spe¬
cify them , shall be entered in a book of records to be
kept by the judge, and such entry shall be signed by
the respective parties. The reconciliation thus effected shall be the final determination of the matter in
controversy.
§ 33. If the parties agree to a judgment in favor of
one against the other, in settlement of their differ-
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ences, the judge may make at the foot of the entry of
reconciliation, a memorandum , stating the judgment
agreed upon. A transcript of such memorandum, cer¬
tified by the judge, may be filed in the office of the
county clerk, and shall thereupon have the same effect
and may be enforced in the same manner as the judg¬
ment of a county court.
§ 34. If instead of a reconciliation the terms of which
are settled between the parties, they voluntarily sub¬
mit their matters in difference to the court, and agree
to abide the judgment , or assent thereto, in the pre¬
sence of the court, such submission and agreement or
assent shall be entered in the book of records, and
signed by the respective parties, and thereupon the
judgment of the court, made pursuant to the submis¬
sion, shall have the same effect, and may be enforced
in the same manner , as the judgment mentioned in
section 33.
§ 35. If after service of the notice prescribed in section
27 of this act, either party fail to appear, or if the parties
appearing be not reconciled as mentioned in sections
32 and 33, or do not enter into the submission and
agreement mentioned in section 34, it shall be the duty
of the judge to make an entry in his book of records,
stating in a summary manner the nature of the charge,
the notice given, and the proof of service thereof, the
failure to appear of either party, or the appearance of
the parties, and their failure to be reconciled.
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§ 36. The entries in such book of records, or certified
copies thereof, signed by the judge, shall be evidence
of the facts therein stated ; and it shall be the duty of
the judge to give a transcript of the entries in any case,
certified by him, from his records, to either party on
request.
§ 37. In any action hereafter brought for the recove¬
ry of damages, for a cause of action mentioned in sec¬
tion 29, the plaintiff* shall not recover costs, unless
he shall at the trial produce the certified copy men¬
tioned in the last section, and unless it shall thereby
appear that the notice was duly served, and that he ap¬
peared pursuant thereto, or that both the parties appear¬
ed without notice, as mentioned in section 31.
The defendant shall not be entitled to recover costs
in such action, when it shall appear that after service
of the notice, he failed to appear pursuant thereto.
§ 38. If, however, the case be one requiring a pro¬
visional remedy, and of such urgency, as not to justify
the delary arising from a previous notice to appear be¬
fore the court of conciliation, the action may be com¬
menced, without such appearance or notice, and if the
plaintiff afterwards give the notice, and appear before
the court of conciliation pursuant thereto, he may re¬
cover costs accruing subsequent to such appearance.
§ 39. When an infant or a woman is a party to a pro¬
ceeding before the court of conciliation, such infant or
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woman m3y be attended by the guardian , or husband,
of such party , or if there be none, then by some friend
approved by the court.
§ 40. In an action between partners , or between prin¬
cipal and agent , neither party shall recover costs, un¬
less he make it appear to the court , that previous to his
complaint or answer , he made an offer in writing to his
adversary , to submit the matter in difference be¬
tween them to arbitration , as in the next section pre¬
scribed , or that the case was one requiring a provision¬
al remedy , and of such urgency as not to justify the
delay arising from such offer.
§ 41. The arbitrators required by the last section shall
be three competent and disinterested persons , one to
be chosen by each party , and the third to be either
chosen by those two , or by the judge of the court of
conciliation of the county.
§ 42. It shall be the duty of the judge of the court
of conciliation , so far as may be compatible with his
duties as judge , to give to every person , who may ask
it, advice respecting his differences with another.
§ 43. No party to any admission or declaration , made
before the court of conciliation , shall be bound thereby
or be responsible therefor , in any other judicial proceed¬
ing whatever , excepting as herein above provided.
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§ 44. No fee shall be received by the judge , for any
services rendered in the court of conciliation.
§ 45. Nothing in this title shall affect any action or
proceeding already had or commenced.

PART
Of Civil
Title

II.

Actions.

II . Of the time of commencing

civil actions.

VII . Of the provisional remedies in civil actions.
X . Of the costs in civil actions.
XII . Of the miscellaneous proceedings in civil actions.
XIII . Of actions in particular cases.
XIV . Provisions relating to existing suits.

GENERAL PROVISIONS RELATING TO CIVIL ACTIONS.

§ 46. The rule of the common law, that statutes in
derogation of that law are to he strictly construed, has
no application to the Code of Procedure . That code
establishes the common law of this state, respecting
the subjects to which it relates, and its provisions re¬
specting civil actions, and all proceedings under those
provisions, are to be liberally construed, with a view to
promote the objects of the Code, and to assist the par¬
ties in obtaining justice.
§ 47. From the time of the service of the summons
in a civil action, or the allowance of a provisional
remedy, the court shall be deemed to have acquired
jurisdiction, and to have control of all the subsequent
proceedings.
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§ 48 . Whenever

any

proceeding

taken

by a party

fails to conform in any respects to the provisions of the
Code , the court shall have power to permit an amend¬
ment of such proceeding , so as to make it conformable
to law.
TITLE II.
Chapter
Time of commencing

actions

II.

for the recovery

of real property,

§ 49 . The people of this state will not sue any person
for or in respect to any real property , or the issues or
profits thereof , by reason of the right or title of the peo¬
ple to the same unless,
1. Such right or title shall have accrued within twen¬
ty years before any action or other proceeding , for the
same shall be commenced ; or unless,
2. The people , or those from whom they claim , shall
have received the rents and profits of such real proper¬
ty , or of some part thereof , within the space of twenty
years.
§ 50 . No action shall be brought for, or in respect to,
real property , by any person claiming by virtue of let¬
ters patent , or grants ! from the people of this state , un¬
less the same might have been commenced by the peo¬
ple , as herein specified , in case such patent or grant had
not been issued or made.
[Third

Rep .]

3
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§ 31. When letters patent , or grants , of real property

shall have been issued or made by the people of this
state , and the same shall be declared void by the de¬
of a competent court , rendered upon an
termination
allegation

of concealment

, or wrongful

detaining , or

defective title , in such case , an action for the recovery
of the premises so conveyed , may be brought either by
the people of this state , or by any sirbsequent patentee
or grantee of the same premises , his heirs or assigns,
was
within twenty years after such determination
made ; but not after that period.
§ 52 . No action for the recovery of real property , or
lor the recovery of the possession thereof , shall be main¬
tained , unless it appear that the plaintiff , his ancestor,
predecessor , or grantor , was seised or possessed of the
premises in question , within twenty years before the
of such action.
commencement
§ 53 . No cause

of action

or defence

to an action

founded upon the title to real property , or to rents or
services out of the same , shall be effectual unless it ap¬
pear that the person , prosecuting the action or making
the defence , or under whose title the action is prosecu¬
ted or the defence is made , or the ancestor , predecessor or
grantor of such person , was seised or possessed of the
premises in question , within twenty years before the
committing of the act in respect to which such action
is prosecuted

or defence made.

|
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§ 54 . No entry upon real estate shall be deemed suf¬
ficient , or valid as a claim , unless an action be com¬
menced thereupon

within one year after the making of
such entry , and within twenty years from the time
when the right to make
crued.

such

entry , descended

or ac¬

§ 55 . In every action for the recovery of real proper¬
ty , or the possession thereof , the person establishing a
legal title to the premises , shall be presumed to have
been possessed thereof , within the time required by
law ; and the occupation of such premises by any other
person , shall be deemed
subordination

to have

been

to the legal title , unless

under , and in
it appear

that

such premises

have been held and possessed adversely
to such legal title , for twenty years before the com¬
mencement of such action.
§ 56 . AVhenever it shall appear that the occupant , or
those under whom he claims , entered into the posses¬
sion of premises under claim of title , exclusive of any
other right , founding such claim upon a written instru¬
ment , as being a conveyance of the premises in ques¬
tion , or upon the decree or judgment of a competent
court ; and that there has been a continued occupation
and possession of the premises included in such instru¬
ment , decree

or judgment , or of some part of such

premises , under
premises

such

so included

claim , for twenty years , the
shall be deemed to have been
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held adversely , except

that where

the premises so in¬

cluded consist of a tract divided into lots , the posses¬
sion of one lot shall not be deemed a possession of any
other lot of the same tract.
§57 . For the purpose of constituting an adverse pos¬
session , by any person claiming a title founded upon a*
written instrument , or a judgment or decree , land shall
be deemed to have been possessed and occupied in the
following cases:
1. Where it has been usually cultivated
2. Where it has been protected
closure :

or improved:

by a substantial

in¬

not inclosed , it has been used for
the supply of fuel or of fencing timber , for the purposes
of husbandry , or the ordinary use of the occupant:
4. Where a known farm or a single lot has been
partly improved , the portion of such farm or lot that
may have been left not cleared , or not inclosed accord¬
3 . Where , although

ing to the usual

course

and

custom of the

adjoining

country , shall be deemed to have been occupied for the
same length of time as the part improved and cultivated.
§ 58 . Where it shall

appear

that

there has been an

of premises , under a claim
of title , exclusive of any other right , but not founded
upon a written instrument , or a judgment or decree,
the premises so actually occupied and no other , shall
be deemed to have been held adversely.
actual continued

occupation
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§ 59. For the purpose of constituting an adverse pos¬
session, by a person claiming title not founded upon a
written instrument , or a judgment or decree, land shall
be deemed to have been possessed and occupied in the
following cases, only:
1. Where it has been protected by a substantial en¬
closure ;
2. Where it has been usually cultivated or improved.
§ 60. Whenever the relation of landlord and tenant
shall have existed between any persons, the possession
of the tenant shall be deemed the possession of the land¬
lord, until the expiration of twenty years from the ter¬
mination of the tenancy ; or where there has been no
written lease, until the expiration of twenty years from
the time of the last payment of rent ; notwithstanding
that such tenant may have acquired another title, or
may have claimed to hold adversely to his landlord.
But such presumptions shall not be made after the pe¬
riods herein limited.
§ 61. The right of a person to the possession of any
real property, shall not be impaired or affected, by a
descent being cast in consequence of the death of a
person in possession of such property.
§ 62. If a person entitled to commence any action
for the recovery of real property, or to make an entry or
defence founded on the title to real property, or to rents
or services out of the same, be at the time such title
shall first descend or accrue either;
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1. Within the age of twenty -one years, or.
2. Insane , or
3. Imprisoned on a criminal charge, or in execution
upon conviction of a criminal offence, for a term less
than for life, or
4. A married woman ;
The time, not to exceed twenty -one years, during
which such disability shall continue, shall not be deem¬
ed any portion of the time in this title limited for the
commencement of sucli action, or the making of such
entry or defence ; but such action may be commenced,
or entry or defence made, after the period of twenty
years, and within ten years after the disability shall
cease, or after the death of the person entitled Avho
shall die under such disability, and within twenty -one
years from its commencement ; but such action shall
not be commenced, or entry or defence made after that
period.
§ 63. The provisions contained in the first article of
the chapter of the revised statutes , entitled “ of actions
and the times of commencing them,” are repealed, and
the provisions of this title substituted in their stead.
This title shall not extend to actions already com¬
menced, nor to cases where the right of action has al¬
ready accrued ; but the statutes now in force shall be
applicable to such cases, according to the subject of the
action, without regard to the form.
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TITLE VII.
Of the provisional

remedies

in civil actions.

§ 64. In an action for the recovery of money, against
a corporation created, by, or under, the laws of any
other state government or country, or against a defend¬
ant who is not a resident of this state, or against a de¬
fendant who has absconded or concealed himself as
hereinafter mentioned, the plaintiff at the time of issu¬
ing the summons or at any time afterwards, may have
the property of such defendant attached , in the manner
hereinafter prescribed, as a security for the satisfaction
of such judgment as the plaintiff may recover.
§ 65. A warrant of attachment must be obtained
from a judge of the court in which the action is brought,
or from a county judge.
§ 66. The attachment may be issued whenever it
shall appear by affidavit, that a cause of action exists
against such defendant, specifying the amount of the
claim, and the grounds thereof, and that the defendant
is either a foreign corporation, or not a resident of this
state, or has secretly departed^therefrom with intent to
defraud his creditors or to avoid the service of a sum¬
mons, or keeps himself concealed therein with the like
intent.
§ 67. Before issuing the attachment the judge shall
require a written undertaking on the part of the plain¬
tiff, with sufficient surety, to the effect, that if the de-
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fendant

recover

costs that
damages

judgment , the plaintiff ' will pay all

may be awarded
which

to the defendant , and all

he may sustain , by reason of the at¬

tachment , not exceeding

the sum specified in the un¬

dertaking , which shall be at least two hundred and fifty
dollars.
§ 68 . The attachment

shall be directed

to the sheriff'

of any county in which property of such defendant may
be , and shall require him to attach and safely , keep all
the property of such defendant

within his county .

Sev¬

eral warrants may be issued at the same time to the
sheriff ’s of different counties.
§ 69. The sheriff ’to whom
ment is directed

such warrant

of attach¬

and delivered , shall proceed thereon

in all respects , in the manner
in case of attachments

required of him by law

against

absent

debtors , shall

make and return an inventory , and shall keep the prop¬
erty seized by him , or the proceeds

of such as shall

have been sold , to answer any judgment
obtained

which may be

in such action , and shall under the direction

of the court or a judge thereof , collect , and receive into
his possession
fendant .

The sheriff

ceedings , either
such

all debts , credits and effects of the de¬
may

also take such

in his own name

legal pro¬

or in the name of

defendant , as may be necessary

for that

pur¬

pose.
§ 70 . If any property

so seized shall be perishable,

or if any part of it be claimed

by any other person than
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such defendant , or if any part of it consist of a vessel,
or of any share or interest

therein , the same proceed¬

ings shall be had in all respects as are provided by law
upon attachments
§ 71 . The

against

rights

absent debtors.

or shares

which

such

defendant

may

have in the stock of any association , or corporation , to¬
gether with the interest , and profits thereon , and all
other property , in this state , of such defendant , shall be
liable to be attached
the judgment

and levied upon and sold to satisfy

and execution.

§ 72 . The execution

of the attachment

upon any such

rights , shares , or other property incapable

of manual

delivery to the sheriff , shall be made by leaving a copy
of the warrant

of attachment

other head of the association
cretary , cashier , or managing
the individual

, with

the president

or

or corporation , or the se¬
agent

thereof , or with

holding such property.

§ 73 . Whenever

the sheriff shall with ' a warrant

attachment , or execution , against

of

the defendant , apply

to such officer or individual , for the purpose of attach¬
ing , or levying upon , such property , such officer or in¬
dividual , shall furnish him with a certificate

under his

hand , designating
the number of rights or shares of
the defendant in the stock of such association or cor¬
poration , with any dividend , or any incumbrance
on , or the amount

and description

there¬

of the property , held

by such association , corporation , or individual , for the
benefit of the defendant . If such officer or individual
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refuse to do so, he may be required by a judge of the
court, to attend before him, and be examined on oath,
concerning the same, and obedience to such orders
may be enforced by attachment.
§ 74. In case judgment be entered for the plaintiff,
in such action, the sheriff shall satisfy the same out of
the property attached by him, if it shall be sufficient for
that purpose;
1. By paying over to such plaintiff the proceeds' of
all sales of perishable property, and of any vessel, or
share or interest in any vessel sold by him, or so much
as shall be necessary to satisfy such judgment;
2. If any balance remain due, and an execution
shall have been issued on such judgment , he shall pro¬
ceed to sell under such execution so much of the at¬
tached property, real or personal, as may be necessary
to satisfy the balance, if enough for that purpose shall
remain in his hands ; and in case of the sale of any
rights or shares in the stock of a corporation or associa¬
tion, the sheriff shall execute to the purchaser a certifi¬
cate of sale thereof, and the purchaser shall thereupon
have all the rights and privileges in respect thereto
which were had by such defendant.
3. If any of the attached property belonging to the
defendant , shall have passed out of the hands of the
sheriff without having been sold or converted into
money, such sheriff shall repossess himself of the same,
and for that purpose shall have all the authority which
he had to seize the same under the attachment, and

any person who shall wilfully conceal or withhold
such property from the sheriff , shall be liable to double
damages at the suit of the party injured.
4. Until the judgment against the defendant shall
be paid , the sheriff shall proceed to collect the notes,
and other evidences of debt that may have been seized
under the attachment , and to prosecute any bond he
may have taken in the course of such proceedings , and
apply the proceeds thereof to the payment of the judg¬
ment.
When the judgment and all costs of the proceedings
shall have been paid , the sheriff upon reasonable de¬
mand , shall deliver over to the defendanl the residue
of the attached property or the proceeds thereof.
§ 75. The actions herein authorized to be brought by
the sheriff, may be prosecuted by the plaintiff , or under
his direction , and at his expense , upon the delivery by
him to the sheriff of an undertaking executed by two
sufficient sureties , to the effect that the plaintiff will
indemnify the sheriff from all damages and expenses
of the action , not exceeding five hundred dollars . Such
sureties shall in all cases , when required by the sheriff
justify , by making an affidavit that each is a house¬
holder , and worth double the amount of the penalty
of the bond , over and above all demands and liabilities.
§ 76. If the foreign corporation or absent or abscond¬
ing defendant recover judgment against the plaintiff,
in such action , any bond taken by the sheriff , all the
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proceeds of sales by him, and all the property attached
remaining in his hands, shall be delivered by him to
the defendant or his agent, in the same manner and
upon the same terms, as are prescribed in the case of
the discharge of an attachment against an absent
debtor.
§ 77. Whenever the defendant shall have appeared
in such action, he may apply to the officer who issued
the attachment , or to the court, for an order to dis¬
charge the same.
§ 78. Upon such application, the defendant shall de¬
liver to the court or officer an undertaking executed by
at least two sureties, resident and free-holders in this
State, approved by such court or officer, to the effect
that the sureties will on demand pay to the plaintiff,
the amount of the judgment that may be recovered
against the defendant in the action, not exceeding the
sum specified in the undertaking , which shall be at
least double the amount claimed by the plaintiff in his
complaint.
TITLE X.
Of the costs in civil actions.

§ 79. When costs are adjudged against an infant
plaintiff, the guardian , by whom he appeared in the
action, shall be responsible therefor, and payment there¬
of may be enforced by attachment.
§ 80. In an action prosecuted or defended by an exe¬
cutor, administrator , trustee of an express trust, or a
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person expressly authorized by statute , costs shall be
recovered , as in an action by and against a person pro¬
secuting or defending in his own right , hut such costs
shall he chargeable upon the estate , fund , or party re¬
presented , unless the court shall direct the same to be
paid by the plaintiff personally , for mismanagement or
bad faith in such action or defence . But this section
shall not be construed to allow costs against executors
or administrators , where they are now exempted there¬
from by section 41 of title 3, chapter 6, of the second
part of the revised statutes.
§ 81. When the decision of a court of inferior juris¬
diction in a special proceeding shall be brought before
the supreme court for review , such proceeding shall , for
all purposes of costs , be deemed an action , at issue , on
a question of law , from the time the same shall be
brought into the supreme court , and costs thereon shall
be awarded and collected in such manner as the court
shall direct , according to the nature of the case.
§ 82. In all civil actions , prosecuted in the name of
the people of this state , by an officer duly authorized
for that purpose , the people shall be liable for costs in
the same cases , and to the same extent , as private par¬
ties . If a private person be joined with the people as
plaintiff , he shall be liable in the first instance for the
defendant ’s costs ; which shall not be recovered of the
people , till after execution issued therefor against such
private party and returned unsatisfied.
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in the name of the peo¬

§ 83 . In an action prosecuted

ple of this state for the recovery of money or property,
or to establish

a right or claim , for the benefit of . any

county , city , town , village , corporation , or person , costs
awarded against the plaintiff , shall be a charge against
the party for whose benefit
and not against the people.

the action was prosecuted,

§ 84 In actions , in which
by assignment

the cause of action shall,

after the commencement

or in any other manner , become

of the action,

the property of a per¬

son not a party to the action , such person shall be liable
for the costs , in the same manner as if he were a party,
and payment

thereof may be enforced by attachment.

§ 85. Upon the settlement , before judgment , of any
action mentioned

in section 259 of the code of proce¬

dure , no greater sum shall be demanded
fendant
code.

as costs , than

at the

from the de¬

rates prescribed

by that

§ 86 . In an action for the recovery of real or personal
recover less than he claims in
his complaint , the costs shall be in the discretion of the
court.

property , if the plaintiff
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TITLE XII.
Of the miscellaneous

proceedings

in civil actions.

§ 87. The right to examine a party as a witness,
given by sections 3 44 and 345 of the code of procedure,
is extended so as to authorize the examination of a
party on behalf of his co-plaintiff or a co-defendant;
but the examination thus taken shall not be used on
behalf of the party examined , except as against the ex¬
amining party . And whenever , in the cases mention¬
ed in those sections of the code, one of several plain¬
tiffs or defendants , who are joint contractors , or are
united in interest , is examined by the advene party,
the other of such plaintiffs or defendants may offer
themselves as witnesses to the same cause of action or
defence , and shall be so received.
§ 88. If an original pleading or paper be lost or with¬
held by any person , the court may authorize a copy
thereof to be filed and used instead of the original.
§ 89. The various undertakings , required to be given
by the code of procedure , must be filed with the clerk
of the court , unless a different disposition thereof is ex¬
pressly made by the code, except that the undertakings
provided for by the chapter on the claim and delivery
of personal property , shall , after the justification of the
sureties , be delivered by the sheriff to the parties re¬
spectively , for whose benefit they are taken.
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§ 90 . Upon any bond and warrant of attorney
ted and delivered , before
judgment

may be entered

execu¬

the first day of July , 1848,
in the manner

provided

by-

sections 335 , 336 , and 337 of the code , upon the plain¬
tiff ’s filing such bond and warrant of attorney , and a
statement signed and verified by himself , in the form
prescribed

by section 336.

of legal notices , required by
§ 91. The publication
law , or by an order of a judge or court , to be published
in a newspaper once in each week , for a specified
number of weeks , shall be made on the first day of
each week , in which such newspaper is published ; and
if required to be published oftener than once in each
week , the second publication

shall be made on Thurs¬

day of each week , or if the paper be not issued and
published on Thursday , then on any other day in the
week on which such paper shall be issued.
§ 92 . The time for publication

of' legal notices shall

so as to exclude the first day of publica¬
tion , and include the day , on which the act or event,

be computed

of which notice

is given , is to happen , or which com¬

pletes the full period required

for publication.

§ 93 . The judges of the supreme court shall meet in
session at the capitol , in the city of Albany,
of August , 1849 , for the pur¬
on the first Wednesday

general

pose of appointing

the times

and places

of holding

general and special terms , circuit courts , and courts

of

oyer and terminer , pursuant to section 23 of the code of
procedure , and at such session shall make general rules
to carry into effect the provisions of the code of proce¬
dure , according to its spirit , as declared by section 46
of this act . The rules so made shall govern the supe¬
rior court of the city of New -York, the court of com¬
mon pleas of the city and county of New -York, and
the county courts , so far as the same may be applica¬
ble . Until such general session of the supreme court,
the general terms respectively of that court , and of the
other courts mentioned in this section , may make tem¬
porary rules , in like cases , to continue in force until the
first day of September next , and no longer . And from
and after the first day of September next , the existing
general rules of the supreme court , adopted in July,
1847, so far as the same remain now in force, shall be
abrogated.
TITLE XIII.
Actions in particular cases.

Chapter I.
Actions against foreign corporations.

§ 94. An action against a corporation , created by, or
under the laws of, any other state , government , or
country , may be brought in the supreme court , the su¬
perior court of the city of New -York, or the court of
common pleas for the city and county of New -York , in
the following cases:
[Third Rep .]
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1. By a resident of this state, for any cause of ac¬
tion.
2. By a plaintiff not a resident of this state, when
the cause of action shall have arisen, or the subject of
the action shall be situated , within this state.
Chapter
Actions in place of scire

II.

cias, quo warranto , and of informations in the nature of
quo warranto.

§ 95. The writ of scire facias, the writ of quo war¬
ranto, and proceedings by information in the nature of
quo warranto, are abolished, and the remedies, hereto¬
fore obtainable in those forms, may be obtained by civil
actions, under the provisions of this chapter.
§ 96. An action may be brought by the attorney-gen¬
eral, in the name of the people of this state, whenever
the legislature shall so direct, against a corporation, for
the purpose of vacating or annulling the act of incor¬
poration, or an act renewing its corporate existence, on
the ground, that such act or renewal was procured,
upon some fraudulent suggestion or concealment of a
material fact, by the persons incorporated, or by some
of them , or with their knowledge and consent.
§ 97. An action may be brought by the attorney-gen¬
eral, in the name of the people of this state on leave
granted by the supreme court, or a judge thereof, for
the purpose of vacating the charter or annulling the
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^existence, of a corporation, other than municipal , when¬
ever such corporation shall,
1. Offend against any of the provisions of the act or
nets creating , altering , or renewing , such corporation,
or,
2. Violate the provisions of any law , by which such
corporation shall have forfeited its charter , by abuse of
its power ; or
3 . Whenever it shall have forfeited its privileges or
franchises , by failure to exercise its powers ; or
4. Whenever it shall have done or omitted any act,
which amounts to a surrender of its corporate rights,
privileges , and franchises ; or
5. Whenever it shall exercise a franchise or privilege,
not conferred upon it by law.
And it shall be t e duty of the attorney -general,
whenever he shall have reason to believe , that any of
these acts or omissions can he established by proof, to
apply for leave, and upon leave grant ' d, to bring the
action in every case of public interest , and also in every
other case , in which satisfactory security shall be given,
to indemnify the people of this state , against the costs
and expenses to be incurred thereby.
§ 98. Leave to bring the action may be granted,
upon the application of the attorney -general ; aud the
court or judge may , at discretion , direct notice of such
application to he given to the corporation or its officers,
previous to granting such leave, and may hear the cor¬
poration in opposition thereto.
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§ 99. An action may be brought by the attorney -gen¬
eral , in the name of the people of this state , upon his
own information , or upon the complaint of any private
party , against the parties offending in the following,
cases:
]. When any person shall usurp , intrude into, or un¬
lawfully hold or exercise , any public office, civil or mili¬
tary , or any franchise within this state , or any office
in a corporation created by the authority of this state
or,
When any public officer, civil or military , shall;
have done or suffered a i act which , by the provisions of
law , shall make a forfeiture of his office y or,
3. When any association , or number of persons , shall
act within this state as a corporation , without be¬
ing duly incorporated.
2.

§ 100. An action may be brought, by the attorneygeneral , in the name of the people of this state , for the
purpose of vacating or annulling letters patent , granted
by the people of this state , in the following cases:
1. When he shall have reason to believe , that such
letters patent were obtained by means of some fraudu¬
lent suggestion or concealment of a material fact , made
by a person, to whom the same were issued or made,
or with his consent or knowledge ; or,
2. When he shall have reason to believe , that such
letters patent were issued through mistake , or in ignaranee of a material fact ; or
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3. When he shall have reason to believe , that the
patentee , or those claiming under him , have done or
omitted an act , in violation of the terms and conditions
on which the letters patent were granted , or have , by
any other means , forfeited the interest
the same,

acquired

under

§ 101 . When an action shall be brought by the at¬
torney -general , by virtue of this chapter , on the relation
or information of a person , having an interest in the
question , the name of such person shall be joined with
the people , as plaintiff.
§ 102 . Whenever such action shall be brought against
a person for usurping an office, the attorney -general , in
addition to the statement of the cause of action , may
also set forth in the complaint , the name of the person
rightfully

entitled

to the office, with a statement

of his

right thereto , and in such case , upon proof by affidavit,
that the defendant has received fees or emoluments
belonging

to the office, and by means of his usurpation
thereof , an order may be granted by a judge of the su¬
preme court , for the arrest of such defendant , and hold¬
ing him to bail , and thereupon he shall be arrested
and held to bail in the manner , and with the same
effect , and subject to the same rights and liabilities , as
in other civil actions , where the defendant
arrest.

is subject to

§ 103. In every such case , judgment shall be ren¬
dered upon the right of the defendant , and also upon
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the right of the party , so alleged to be entitled , or only
as justice shall re¬
upon the right of the defendant
quire.
§ 104 . If judgment

he rendered upon the right of the

person so alleged to be entitled , and the same be in fa¬
vor of such person , he shall be entitled , after taking the
oath of office , and executing

such official bond , as may

be required by law , to take upon himself

the execution

of the office, and it shall be his duty , immedia ' ely there¬
after , to demand of the defendant in the action , all the
books and papers , in his custody
belonging
excluded.

or within his power,

to the office , from which he shall have been

§ 105 . If the defendant

shall refuse or neglect to de¬

liver over such books or papers , pursuant to the demand,
he shall be deemed
same

proceedings

guilty of a misdemeanor , and the
shall be had , and with the same

effect , to compel delivery of such books and papers , as
are prescribed in article five , title six , chapter six of
the first part of the revised

statutes.

be rendered , upon the right of the
person so alleged to be entitled , in favor of such person,
§ 106 . If judgment

he may recover , by action , the damages which he shall
have sustained , by reason of the usurpation by the de¬
fendant of the office, from which such defendant has
been excluded.
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§ 107 . Where several persons claim to be entitled to
the same office or franchise , one action may be brought
against

all such persons , in order to try their respective
rights to such office or franchise.
§ 108 . When a defendant , whether a natural person
or a corporation , against whom such action shall have
been brought , shall be adjudged

guilty of usurping or

intruding

into , or unlawfully holding or exercising , any
office , franchise or privilege , judgment
shall be ren¬
dered , that such defendant be excluded from such of¬
fice , franchise

or privilege , and also that the plaintiff
recover cost against such defendant . The court may
also , in its discretion , fine such defendant a sum not

exceeding

two thousand

dollars , which fine , when col¬

lected , shall be paid into the treasury
§ L09. If it shall

of the state.

be adjudged , that

a corporation,

against

which an action shall have been brought , pur¬
suant to this chapter , has by neglect , abuse , or sur¬
render , forfeited its corporate rights , privileges and
franchises , judgment shall be rendered , that the corpo¬
ration

be excluded

from such corporate

leges and franchises , and that
solved.
§ 110 . If judgment
against

rights , privi¬

the corporation

be rendered

in such

be dis¬

action,

a corporation , or against persons claiming to be

a corporation , the court may cause the costs therein to
be collected , by execution against the persons claiming

56
to be a corporation , or by attachment or process against
the directors or other officers of such corporation.
§ 111. When such judgment shall be rendered against
a corporation , the court shall have the same power , to
restrain the corporation , to appoint a receiver of its pro¬
perty , and to take an account , and make distribution
thereof , among its creditors , as are given in the article
3, title 4, chapter 8, of the third part of the revised
statutes , and it shall be the duty of the attorney -gen¬
eral , immediately after the rendition of such judgment,
to institute proceedings for that purpose.
s'

§ 112. Upon the rendition of such judgment against
a corporation , it shall be the duty of the attorney gen¬
eral , to cause a copy of the judgment roll to be forth¬
with filed in the office of the secretary of state.
§ 113. Whenever , by the provisions of .law , any pro¬
perty , real or personal , shall be forfeited to the people
of this State , or to any officer for their use , an action
for the recovery of such property , alleging the grounds
of the forfeiture , may be brought by the proper officer,
in the supreme court.
»
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Chapter

III.

Action for the partition of real property.

§ 114. When several persons hold, and are in posses¬
sion f real property, as joint tenants , or as tenants in
common, in which one or more of them have an estate
of inheritance , or for life or lives, or for years, an action
may he brought, by one or more of such persons, for a
partition thereof, according to the respective rights of
the persons interested therein , and for a sale of such
property, or of part of it, if it shall appear that a parti¬
tion thereof cannot be made, without great prejudice to
the owners. '
§ 115. The summons shall be addressed by name to
all joint tenants, and tenants in common, who are
known , and whose interests are known, or uncertain,
or contingent , or unknown , and generally to all per¬
sons unknown, having or claiming an interest in such
premises.
§ 116. The interests, of all persons in the premises,
whether known or unknown, shall be set forth in the
complaint specifically and particularly, as far as known
to the plaintiff, and if any such interest be unknown,
that fact shall be also stated.
§ 117. IT any one or more of such parties, or the
share or quantity of interest of any of the parties, be
unknown to the plaintiff, or be uncertain or contingent,

§3

or the ownership of the inheritance depend upon exe¬

cutory devise, or the remainder be a contingent remain¬

der, so that such parties can not be named, that fact
shall he set forth in the complaint.
§ 118. The plaintiff may at his election, make credit¬
ors, having a specific or general lien upon the premises,
or upon any particular lot or parcel thereof, parties to
action.
§ 119. When the lien is on an undivided interest or
estate of any of the parties, such lien, if a partition he
made, shall thenceforth be a charge only on the share
assigned to such party ; but such share shall he first
charged with its just proportion of the costs of the par¬
tition, in preference to any such lien.
§ 120. A sale of the premises charged with any such
lien, shall not he ordered until the person having the
lien shall be made a party, and have an opportunity to
oppose the application for a sale. And in case of a sale,
the share of the proceeds, to which each party interest¬
ed is entitled, shall, after contributing its proportion to¬
wards the cost, be first applied to pay outstanding liens
against the share of such party, in the order of their
priority.
§ 121. If a party having a share or interest be un¬
known, or either of the known parties reside out of the
state, or cannot be found therein, and such fact be made
to appear by affidavit, the summons may be served on
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such absent or unknown

party , by publication , directed

by the court or judge , in the manner prescribed by sec¬
tion 114 , of the code of procedure .

When publication

is made , the summons , as published , shall be accom¬
panied

by a brief description

of the premises , which

are the subject of the action.
§ 122 . The rights of the several parties , plaintiffs as
well as defendants , may be put in issue , tried , and de¬
termined

by such

action , and where any defendant

shall fail to answer , or where a sale of the premises
shall be necessary , the title shall be ascertained
to the satisfaction

by proof

of the court , before judgment

for

partition or sale shall be given.

§ 123. When an order for partition
shall appoint three commissioners
according to the respective

is

made , the court

, to make the partition

rights and interests

parties , as the same were ascertained

of the

and determined

by the court ; and shall designate the proportion or shares
which shall remain undivided , for the owners , whose
interests shall remain

unknown

and not ascertained.

§ 124. If the commissioners , or any of them , shall die,
resign , or neglect to serve , the court may from time to
time , appoint others in their places.

§ 125. The commissioners , before proceeding to the
execution of their duty , shall severally be sworn honest¬
ly and impartially to execute the trust reposed in them,
and to make partition as directed by the court ; which

€0

oath shall be filed with the clerk of the court, at, or
before the report of the commissioners.
§ 126. The commissioners shall forthwith proceed to
make partition, according to the judgment of the court,
unless it appear to them, that partition cannot be made,
without great prejudice to the owners, in which case,
they shall return that fact to the court in writing under
their hands,
§ 127. In making partition, the commissioners shall
divide such real property, and allot the several portions
and shares thereof to the respective parties, quality and
quantity relatively considered according to the respec¬
tive rights and interests of the parties, as determined
by the court, designating the several shares and por¬
tions by proper landmarks , and may employ a surveyor
with the necessary assistants to aid him therein.
§ 128. The commissioners shall make report of their
proceedings, specifying therein the manner of execut¬
ing their trust , and describing the property divided, and
the shares allotted to each party, with a particular de¬
scription of each share, and the items of the charges
and fees.
§ 129. All the commissioners must meet together in
the performance of their duties ; but the acts of a ma¬
jority so met shall be valid.
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§ 160. The expenses of the commissioners , including
those of a surveyor and his assistants , when employed,
shall be ascertained and allowed by the court ; and the
amount thereof , together with the fees allowed by law
to the commissioners , shall be paid by the plaintiff , and
shall be allowed as part of the costs.
§ 131. The report shall be proved or acknowledged,
before an officer authorised to take the proof of deeds in
the same manner in which deeds are required to be
proved or acknowledged to entitle them to be recorded
and shall be filed in the office of the clerk of the court.
§ 132. On good cause shown , the court may set aside
the report , and as often as may be necessary , appoint
new commissioners , who shall proceed in like manner
as above directed.
§ 133. Upon the report of the commissioners being
confirmed by the court , judgment shall be rendered,
that such partition be effectual forever , which judgment
shall be binding and conclusive.
1. On all parties named therein , and their legal re¬
presentatives , who shall at the time have any interest
in the premises divided , as owners in fee, or as tenants
for years , or as entitled to the reversion , remainder or
inheritance of such premises , after the termination of
any particular estate therein ; or who , by any contin¬
gency may be, or may become , entitled to a beneficial
interest in the premises ; or who shall have an interest

62
In an individual share of the premises, as tenants for
years, for life, by the curtesy, or in dower;
2. On all persons interested in the premises, who may
be unknown, to whom notice shall have been given of
the application for partition, by the publication directed
by section 121: and;

3, On all other persons claiming from such parties or
persons, or either of them.
§ 134. But such judgment and partition shall not af¬
fect any tenants , or persons having claims as tenants , in
dower, by the curtesy or for life, to the whole of the
premises, which shall be the subject of such partition;
nor shall such judgment and partition preclude any per¬
son, except such as are specified in the last section, from
claiming any title to the premises in question, or from
controverting the title or interest of the parties, between
whom such partition shall have been made.
§ 135. If the commissioners so appointed, shall report
to the court, that the real property, of which partition
shall have been directed as aforesaid, is so situated, or
that any distinct portion thereof is so situated , that a
partition thereof cannot be made, without great preju¬
dice to the owners of the same ; and the court is satis¬
fied that such report is correct, may thereupon, by an
order to be entered on the filing of the report direct the
commissioners to sell the premises so situated, at public
auction , to the highest bidder. But when an estate, as
tenant by the curtesy, or in dower, or for life, or for
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years , shall exist in an undivided part of the premises,
the whole estate of such tenant may be set off, out of
any part of the premises not so ordered to he sold.
§ 136. The court shall also direct the terms of credit
which may be allowed , for the purchase money, of any
portions of the premises of which it shall direct a sale
on credit , and for those portions of which the purchase
money is required , by the provisions hereinafter con¬
tained , to be invested for the benefit of unknown own¬
ers, infants , parties out of the state , or tenants in dower,
or by the curtesy or for life or years, when the estate of
such tenants are ordered to be sold.
§ 127. The portions of the purchase money , for which
credit shall have been so allowed , shall be secured at
interest , by a mort gage of the premises sold, with a
bond of the purchaser , and by such other security as
the court shall prescribe.
§ 138. The commissioners may take separate mort¬
gages and other securities , for the whole or convenient
shares or portions of the purchase money , of such of
the premises as are directed by the court to be sold on
credit , in the name of the clerk of the court and his
successors in office, and for the shares of any known
owner of full age sold on credit in the name of such
owner.
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§ 139. Upon such sale being confirmed as herein¬
after mentioned, the commissioners shall deliver such
mortgages or other securities, to the clerk of the court,
or to the known owners, in .whose names they were
taken.
§ 140. Before the making of any order for the sale of
the premises, where the creditors having specific liens
have not been made parties, the court on the motion
of either party, shall direct the plaintiff to amend his
complaint, by making every person having a specific
lien on the undivided interest or estate of any of the
parties, by mortgage, devise, or otherwise, a party to
the action ; and shall direct the clerk of the court, or a
referee appointed by the court, to ascertain and report,
whether the shares or interests in the premises of the
parties, or any of them , are subject to a general lien or
incumbrance by judgment or decree.
§ 141. When a sale is ordered, of premises subject to
an outstanding lien or incumbrance , the commissioners
shall pay off and discharge such liens, to the extent of
the funds arising from the premises incumbered, if the
persons in whose favor the liens exist, and the owners
of the incumbered shares or parcels consent in writing
thereto, the amount of liens chargeable upon each par¬
cel to be computed and liquidated by the commission¬
ers. In all other cases, whether the owners are known
or unknown, the proceeds of sales of the shares or par-
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cels so encumbered

shall be paid into court , after first

deducting and paying to the proper party the costs , and
expenses of the proceedings , properly chargeable there¬
on.
§ 142 . When the proceeds of sales , of any shares or
parcels , belonging to persons , who have become parties
to the action , and who are known , shall be paid into
court , the action

shall be continued

parties , for the determination

of their respective

thereto , which shall be ascertained
court .

Further

testimony

as between

such
claims

and adjudged by the

may be taken , in court , or

by a referee , at the discretion

of the court , and the

court may , if necessary , require such parties to present
the facts or law in controversy , by pleadings , as in an
orignal action.
^ 143. The
amount

proceedings

of incumbrances

to ascertain

and settle the

, and the rights of the respect¬

ive parties , to anyr funds paid into court , shall not af¬
fect any other party in such action , nor delay the exe¬
cution of the judgment , as to parties

whose rights are

not involved in such proceedings.
§ 144 . When the estate of a tenant
the curtesy , or for life , to the whole
premises

or any part of the

in question , has been admitted

or ascertained
of the order

in dower , or by
by the parties,

by the court , to be existing
for sale , and the person

at the time

entitled

to such

estate , has been made a party to the action , the court
shall first consider and determine under all the circum{Third Rep .]
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stances of the case , whether
exempted

such

from the sale , or whether

and in making such
to the interests

determination

estate

ought

it should be sold;
, shall have regard

of all the parties.

§ 145 . If a sale of the premises , including
tate , shall be ordered , the estate and interest
such tenant

to he

such

es¬

of every

or person shall pass thereby ; and the pur¬

chaser , his heirs and assigns , shall hold the premises
discharged from all claims , by virtue of such estate or
interest , whether the same be to an individual share of
a joint tenant , or tenant in common , or to the whole or
any part of the premises sold.
§ 146 . The persons entitled to such estate

in dower,

tenancy by the curtesy , or tenancy for life , whose es¬
tate shall have been sold , shall be entitled to receive
such sum in gross , as shall be deemed , upon principles
of law applicable

to annuities , a reasonable satisfaction

for such estate or interest , and which the person so en¬
titled shall consent to accept instead thereof , by an in¬
strument

under seal , duly acknowledged

or proved in

the same manner , as deeds , to authorise
corded

them to be re¬

§ 147 . If no such consent

be given , at or before the

coming in of the report of sale , the court shall ascertain
and .determine what proportion of the proceeds of the
sale , after deducting
expenses , will he a just and rea¬
sonable sum to be invested , for the benefit of the per¬
son entitled

to such estate or interest , in dower , by the

67
curtesy , or for life ; and shall order
brought
§ 148 .

the same

to be

into court for that purpose.
The proportion

shall be ascertained
as follows:
1. If <m estate

of the proceeds

and determined

of such sale

in the several cases

in dower be incluled

in the order of

sale , its proportion shall be one - third of the proceeds of
the sale of the premises , or of the sale of the individual
share in such premises , upon which the claim of dower
existed : •
2. If an estate by the curtesy , or other estate for life,
be included pi the order of sale , its proportion shall be
the whole proceeds of the sale of the premises , or of the
sale of the ' undivided
tate shall be:

share thereof , in which such es¬

And in all cases , the proportion
ths proceedings
the sale.

shall be deducted

of the expenses of
from the proceeds of

\

^ 149 . If the persons entitled to such estate in dower,
by the curtesy , or for life , be unknown , the court shall
take order for the protection of their rights in the same
manner , as far as may be , as if they were known and
had appeared.
§ 150 . In all cases of sales in partition , when it shall
appear that a married woman has an inchoate right of
dower in any of the lands divided or sold , or that any
person has a vested or contingent future right or estate
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therein , the court shall ascertain and settle the propor¬
tional value of such inchoate , contingent , or vested
right or estate , according to the principles of law appli¬
cable to annuities and survivorships , and shall direct
such proportion of the proceeds of the sale to be invest¬
ed , secured , or paid over , in such manner as shall pro¬
tect the rights and interests of the parties.
§ 151 . A married woman may release such right,
interest or estate , to her husband , and acknowledge the
same in the manner required by law , in respect to the
of deeds by married women , before
acknowledgment
of
any officer authorized to take acknowledgments
out of this state , before any offi¬
cer residing in the state , district or county , where the
is made , who is authorized to take
acknowledgment
of deeds , to be recorded in this
the acknowledgment
state . Upon such release , the share of the proceeds of
the sale , arising from her contingent interest , shall be

deeds , or if executed

paid to her husband.
§ 152 . The release , or the payment , investment , or
otherwise securing of, a share of the proceeds of a sale,
shall be a bar against such right , estate , or claim.
shall give notice of sale
§ 153 . The commissioners
for the time and in the manner required by law on sales
of real estate on execution.

§ 154 . The terms of such sale shall be made known
at the time ; and if the premises

consist of distinct

farms , or lots , they shall be sold separately.
^ 155 . Neither of the commissioners , nor any person
for the benefit of either of them , shall be interested in
the purchase ; nor shall a guardian
be interested

in the purchase

of an infant party

of any real property , be¬

ing the subject of the action , except for the benefit of
the infant . All sales contrary to the provisions of this
section shall be void.
§ 156 . After completing
shall report the same
scription

of the

the sale , the commissioners

to the court , on oath , with a de¬

different

parcels of land sold to each

purchaser , the name of the purchaser , and the price paid
by him .

The report

shall be filed in the office of the

clerk of the county , where the lands are situated.
§ 157 . If the sale be confirmed

by the court , an order

shall be entered , directing the commissioners
conveyances
pursuant
to such
hereby authorized to do.
§ 158 . The conveyances
county , where the premises

shall

have

sale ; which

they are

be recorded

in the

are situated , and shall be a

bar against all persons interested
way , who shall

to execute

in the premises in any

been named

as parties

in the

action , and against all such parties and persons as were
unknown , if notice shall have been given of the appli¬
cation for partition , by such publication

as is directed

70
by section 121 ; and against
them or either of them.

all persons claiming

from

shall also be a bar against
all persons having specific or general liens or incum¬
brances by judgment or decree , on any undivided share
or interest in the premises sold , who shall have been
§ 159 . The conveyances

made parties to the fiction ; and also against all persons
having specific liens on any undivided share or interest
therein , who shall
tion .

have been made parties to the ac¬

But no creditor

having

any such specific liens

shall be affected by such sale or conveyance
shall have been made party.

unless he

§ 160 . The cost and expenses of the proceedings shall
be deducted from the proceeds of the sale , and shall be
by them paid to the plaintiff or his attorney.
§ 161 . The proceeds of every such sale , after deduct¬
ing the costs , shall be divided among the parties whose
rights and interests

shall have been sold , in proportion

to their respective rights in the premises ; and the shares
of such ®f the parties as are of full age shall be paid to
them , or their legal representatives

, by the commission¬

ers , @r shall be brought into court for their use.
§ 162. When

any of the known parties are infants,

the court may , in its discretion , direct the share of such
infant to be paid over to the general guardian , or to be
invested in permanent securities , at interest , in the name
and for the benefit of such infant.

i
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§ 163. When a security is by this act directed to be
taken by the court, or an investment to be made, other
than as prescribed in the last section, it shall be taken,
or made, in the name of the clerk of the county, where
the papers are filed, and his successors in office, who
shall hold the same for the use and benefit of the par¬
ties interested, subject to the order of the court.
§ 164. When a security shall be taken by the com¬
missioners, on a sale, and the parties interested in such
security shall, by an instrument in writing under their
hands , delivered to the commissioners, agree upon the
shares and proportions to which they are respectively
entitled , or when such shares and proportions shall
have been previously adjudged by the court, such secu¬
rities shall be taken in the names of, and payable to
the parties respectively entitled thereto , and shall be
delivered to such parties respectively, upon their receipt
therefor. Such agreements and receipts shall be re¬
turned and filed with the clerk.
4 165. The clerk, in whose name a security is taken,
or by whom an investment is made, and his successors
in office, shall receive the interest and principal, as it
becomes due, and shall apply and invest the same, as
the court shall direct, and shall file all securities by
him taken in his office, and shall keep an account , in
a book to be provided and kept for that purpose in the
clerk’s office, free for inspection by all persons, of in-

72
vestments , and moneys

received

by him thereon , and

the disposition thereof.
§ 166 . When it shall appear that partition cannot be
made equal between the parties , according to their re¬
spective rights , without prejudice to the rights and in¬
terests of some of them , the court

may adjudge com¬

to be made , by one party to another for equal¬
shall not be
ity of partition . But such compensation
required to be made to others by owners unknown , nor

pensation

by infants , unless , in the case of an infant , it appear,
that he has personal property sufficient for that purpose,
and that his interest will be promoted thereby.
§ 167 . When the share of an infant shall be sold , the
avails of the sale may be paid by the commissioners,
by whom the sale is made , to his general guardian , or
to the special guardian

appointed for him in the action,

if such general or special guardian before the payment
of such share into court shall have given the security
required

by sec . 381 of the code of procedure.

§ 168 . The committee

who may be entitled

to the

of the estate of a person of
custody and management
unsound mind , or other person adjudged incapable of
conducting

his own affairs , whose

share

or interest

in

real estate shall have been sold , may receive , in behalf
of such person , his share of the avails of such real pro¬
perty , from the commissioners , if the committee , before
the money is paid into court , shall have executed , with
sufficient sureties , an undertaking , approved in the
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manner prescribed in the last section, that he will
faithfully discharged the trust reposed in him, and will
render a true and just account to the person entitled,
or to his legal representative.
^ 169. The general guardian of an infant, and the
committee entitled to the custody and management of
the estate of a person of unsound mind, or other person
adjudged incapable^of conducting his own affairs, who
is entitled to real estate held in joint tenancy, or in
common, or in any other manner, to authorize his being
made party to an action for the partition thereof, may
consent to a partition without action, and agree upon
the share to be set off to such infant, or other person
entitled , and may execute a release in his behalf to the
owners of the shares of the parts to which they may be
respectively entitled, upon an order of the court.
§ 170. The people of this state may be made a party
to an action for the sale or partition of real property, in
which case the summons and complaint must be serv¬
ed on the attorney-general, who shall appear in behalf
of the state.
Chapter

IV.

Actions to determine conflicting -claims to real proi>erty , and for waste, ami
nuisance.

§ 171. An action may be brought by any person, in
possession, by himself or his tenant , of real property,
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against any person , who claims an estate or interest
therein , adverse to such person in possession , for the
purpose of determining such adverse claim , estate , or
interest.

§ 172. If the defendant, in such action, disclaim in
his answer any interest or estate in such real property,
or suffer judgment to be taken against him without an¬
swer, the plaintiff shall not recover costs.
§ 173. Title 2, of chapter 5, of the third part of the
Revised Statutes , respecting proceedings to compel the
determination of claims to real property , in certain ca¬
ses, is repealed . But this repeal shall not affect any
proceeding heretofore commenced , nor any judgment
rendered , or right acquired.

§ 174. The action of waste is abolished, and title 5,
of chapter 5, part 3, of the Revised Statutes , respecting
waste, is hereby repealed ; but this repeal shall not af¬
fect any proceeding heretofore commenced, nor any
judgment rendered or right acquired.
§ 175. Wrongs, heretofore remediable by action of
waste, are subjects of action as other wrongs, in which
action there may be judgment for damages, forfeiture
of the estate of the party offending, and eviction from
the premises.
§ 176. Judgment of forfeiture and eviction shall only
be given , in favor of the person entitled to the reversion,
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against the tenant in possession, when the injury to the
estate in reversion shall be adjudged in the action to be
equal to the value of the tenant ’s estate, or unexpired
term, or to have been done in malice.
§ 177. The writ of nuisance is abolished, and title 4,
chapter 5, of the third part of the Revised Statutes is
hereby repealed ; but this repeal shall not affect any
proceeding heretorore commenced, nor any judgment
rendered, or right acquired.
I

§ 178. Injuries heretofore remediable by writ of nui¬
sance, are subjects of action, as other injuries, and in
such action there may be judgment for damages, and
for removal of the nuisance.

Chapter

V.

General provisions relating to actions concerning real property.

§ 179. The court may, by injunction, oncairse shown,
restrain the party in possession, from doing any act to
the injury of real property, during the foreclosure by ad¬
vertisement, of a mortgage thereon, or after a sale on

execution, before a conveyance.
§ 180. The injunction, in the last preceding section
authorized, shall be issued in the manner, and upon
the security, and subject to the provisions prescribed by
sections 193, 195, 196, 197, 198 and 199 of the code of
procedure.
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§ 181 . When

real property shall

execution , the purchaser

have been sold on

thereof , or any person , who

to his interest , may recover dama¬

may have succeeded

ges for any injury to the premises , by the tenant in pos¬
session , after the sale , and before possession is delivered
under the conveyance.
of real property

for the recovery

§ 182 . An action

shall not be prosecuted

by an attorney , without

autho¬

rity in writing from the plaintiff . But such authority
shall be presumed , unless the attorney , on application
for that purpose , neglect to produce and deliver a copy
of it within ten days thereafter . If he neglect to do
so, proceedings
expiration

shall be stayed

of such

on his part , from the

ten days , until

he shall

thereafter

produce and prove the same , and for thirty days after¬
wards.
§ 183. Judgments , for the recovery of real property,
entered upon failure to answer , shall be set aside , by
order of the court , and defence permitted , at any time,
before the expiration
the premises

after possession of

of six months

delivered , on payment

of the entire costs,

and on such terms , as to the possession , and rents and
profits , as the court may deem just .
application

But before such

can be granted , it must appear that the party

in good faith desires to defend , and believes that he has
sufficient grounds of defence.
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§ 184 . But if the defendant , at the time of the judg¬
ment , be either
1. Within the age of twenty -one years:
2. Insane : or,
3. Imprisoned

on a criminal

upon conviction

of a criminal

than life , the time

during

charge , or in execution
offence, for a term less

which such disability shall

continue , shall not be deemed any portion of the six
months . And if such person shall die under the disa¬
bility , or before the expiration of six months after it shall
who may succeed to
cease , the heirs or representatives
his rights , may make the application within six months
after his death.
§ 185 . In an action to recover , for the use , rents , or
profits of real property , against a tenant who held possessiou in good failb , under color of title , adversely to
the claim of the plaintiff , permanent improvements,
made by such tenant , may be set off against the rents,
issues and profits . The recovery of such rents , issues
and profits , shall be for the period of actual occupancy,
not exceeding
of the action.

six years next before the commencement

to recover real property , as the
of a widow , which shall not have been admea¬

§ 186 . In an action
dower

sured to her , if judgment

of recovery

be given , the

court shall , at the time of giving judgment , appoint
one or more referees to admeasure and set off the same.
Such referees shall proceed in the same manner , and be
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subject

to the same

missioners

appointed

obligations
pursuant

and control , as com¬
to title 7, of chapter 8,

of the third part of the revised statutes .

The referees

shall be appointed , and their report reviewed , in the
same manner , as in other actions.
§ 187 . Every

person , who shall cut down , or carry

off, any wood or underwood , tree or timber , or shall
girdle , or otherwise

injure , any tree , timber or shrub on

the land of another person , or on the street or highway,
in front of any person ’s house , village or city lot , or cul¬
tivated

grounds , or on the land or commons

or public

grounds , of any city or town , or on the street or high¬
way , in front of any such land or commons
grounds , without

lawful

or public

authority , shall pay to the

owner of such land , or to such city or town , treble the
amount

of damages , which

shall be assessed therefor,

in a civil action , in any court having jurisdiction.
§ 188 . If , upon the trial of any such action , it shall
appear , that the trespass was casual or involuntary , or
that

the defendant

had probable cause to believe , that

the land , on which
his own , or that

the trespass

of the person

was committed , was
in whose service , or by

whose direction , the act was done , judgment
given , for only the single
tion.

damages

assessed

§ 189 . Nothing in the last two sections
ise the recovery

shall be
in the ac¬

shall author¬

of more than the just value of tim-

\
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ber, taken from uncultivated wood land , for the repair
of a public highway or bridge thereupon or adjoining
thereto.
§ 190. If a person be put out of any lands or tene¬
ments , in a forcible manner , without lawful authority,
or, being so put out , be afterwards kept out by force, he
shall be entitled to recover treble damages assessed
therefor.
§ 191. A mortgage on real property shall not be deem¬
ed a conveyance , so as to enable the owner of the mort¬
gage , to recover possession of the real property without
a foreclosure.

TITLE XIV.
Provisions

relating

to existing

suits.

§ 192. An appeal , may be taken from any final de¬

cree, entered upon the direction of a single judge, in
any suit in equity, pending in the supreme court on
the first day of July , 1847, within thirty days from the
time this act shall take effect; but this section shall
not apply to cases, where a re-hearing has already been
had, and such appeal shall be taken in the mann .-r pro¬
vided in section 275 and 297, of the code of procedure.
§ 193. The appeal , mentioned in section 9, of the act to
facilitate the determination of existing suits in the
courts of this state , may also be taken , from an order,
made at a special term , on a summary application in an
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action after judgment , when such order involves the
merits of the application , or some part thereof.
§ 194 . No writ of error shall be hereafter
any case whatever .

Wherever

have a review of a judgment

a right

issued , in

now exists to

rendered , or order or de¬

cree made before the first day of July last , such review
can only be had upon an appeal taken in the manner
provided by the code of procedure . But this section
shall not extend the right of review , to any case or
it does not now extend , nor the
time for appealing , nor shall it apply to a case where a
writ of error has been already issued.

question

to which

§ 195 . An execution may be issued without leave of
the court upon a judgment docketed before the first day
of July , 1848 , or now or hereafter to be rendered in an
action pending on that day , at any time within five
years after the rendering

of the judgment.

§ 196 . The proceeding by re -hearing , provider ! for in
the act in relation to the judiciary , passed May 12,
1847 , and modified in sections 7 and 8 of the act to fa¬
cilitate the determination of existing suits in the courts
of this state , passed April 12, 1848 , is hereby abrogated,
so far as it relates to the appeals provided for in this
section.

Of Special
Title I.
II .

Of

Proceedings.

State writs.

Of the order for

certain cases.

the production of a person to testify, or

to answer

in

TITLE I.
Of State

writs,

§ 197. Tke writs , known in the English law as prero¬
gative writs , so far as they are recognized by the law of
this state , shall be denominated state writs . They are
issued out of the supreme court , at the instance of the
state , sometimes on behalf of private persons , for the
protection of private rights , and sometimes for purposes
of state.
§ 198. When issued on behalf of a private person,
such person shall he named as a party in the proceed¬
ings jointly with the people.
{Third

Rep .]
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§ 199. The principal of these writs, four in number,
are modified and regulated in this title , in the follow¬
ing order:
1. The writ of review :
2. The writ of mandate r

/

3. The writ of assessments
4. The writ of deliverance.
§ 200. The writ of quo warranto, the writ of scire
facias, and the writ of prohibition, are abolished.
§ 201. The allowance of the writ of review, the writ
of mandate , and the writ of assessment, rests in the
sound discretion of the court. The writ of deliver¬
ance, when regularly applied for, cannot be refused.
§ 202. The application for a state writ must be made
to the supreme court, at a special term, except as pro¬
vided in the next section.
§ 203. The writ of deliverance, commonly known as
the writ of habeas corpus, may be allowed, not only by
the supreme court at a special term, but, out of court
by a judge of the supreme court, a judge of the supe¬
rior court of New-York, a judge of the court of common
pleas of the city and county of New-York, a county
judge, or the special judge of the city of New-York.
§ 204. After the allowance of the writ of deliverance,
all the proceedings thereon , to the judgment , inclusive,
are had in the supreme court. But the orders and judg-
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ment , respectively, may be entered upon the certificate
out of court, of any judge in the last preceding section
designated, in the manner hereinafter provided.
Chapter

I.

The Writ of review.

§ 205. The writ of certiorari, whether at common
law or by statute , shall be hereafter known as the writ
of review.
§ 206. The writ of review shall be, substantially, in
the following form:
Seal .

The people of the State of New -York,

To
We command you to certify fully to our supreme
court, at
, on
, and
annex to this writ a transcript of the record and pro¬
ceedings before you, in a certain matter, (describing it,)
that the same may be reviewed by our supreme court:
and in the meantime you will desist from further pro¬
ceedings in that matter.
By order of the court, Albany, January 1, 1849, [or as
the case may be] A. B., clerk.

§ 207. If a stay of proceedings be not intended , the
words, requiring the stay, may be omitted from the writ.
These words may be inserted, or omitted, in the sound
discretion of the court.
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§ 208. The effect of the writ shall be to remove, not
the record, but the transcript thereof ; therefore, the
power of the inferior court or officer is not suspended,
nor the proceedings stayed, unless an order to that effect
be inserted in the writ.
§ 209. The writ may be granted, wherever the writ
of certiorari is now authorized by statute , and also in
all cases where an inferior tribunal , board, or officer,
exercising judicial functions, is alleged to have exceed¬
ed the jurisdiction of such tribunal , board or officer:
and where there is no appeal, nor, in the judgment of
the court, any other plain, speedy and adequate remedy.
§ 210. Except when otherwise provided by statute,
the review upon this writ cannot be extended further
than to determine whether the inferior tribunal , board,
or officer, has regularly pursued the authority of such
tribunal , board, or officer.
§ 211. The writ may be directed to such tribunal,
board, or officer, or to any other person having the cus¬
tody of the record or proceedings to be certified.
§ 212. The motion for the writ must be made upon
affidavit, and the court may require a notice of the ap¬
plication to be given to the adverse party, or may grant
an order to shew cause why it should not be allowed,
or may grant the writ without notice.
§ 213. The allowance of the writ shall be endorsed
thereon, signed by the judge granting it, and the writ

85
shall be served in the same manner , as a summons in a
civil action.
§ 214 . Obedience to the writ may be enforced by at¬
tachment.
§ 215. If the return to the writ be defective , the court
may order a further return to be made.
§ 216. When a full return has been made, the court
shall proceed to hear the parties , or such of them as
shall attend for that purpose, and may thereupon give
judgment , either .affirming or annulling the proceedings
below.
§ 217. A copy of the judgment , signed by the clerk,
entered upon , or attached to, the writ and return ; shall
constitute the judgment roll.
§ 218. From such judgment , an appeal may be taken
to the general term , and thence to the court of appeals,
in the same manner and upon the same terms, as from a
judgment in a civil action .
*
Chapter

II.

The writ of mandate.

§ 219. The writ , heretofore known as the writ of man¬
damus, shall be hereafter denominated the writ of man¬
date
§ 220. Such writ is modified and regulated as in this
chapter prescribed.
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§ 221. It may be issued to any inferior tribunal , cor¬
poration , board , or person, to compel the performance of
an act , which the law specially enjoins, as a duty result¬
ing from an office, trust , or station.
§ 222. Though it may require an inferior court to
exercise its judgment , or proceed to the discharge of
any of its functions, it cannot control judicial discretion.
§ 223. This writ ought not to be issued, in any case
where there is a plain, speedy and adequate remedy , in
the ordinary course of the law. It is issued, on the in¬
formation of the party beneficially interested , who shall
be known as plaintiff, and the party to whom it is' addressed , shall be known as defendant.
§ 224. The writ is either alternative or peremptory.
§ 225. The alternative writ shall be substantially in
the following form :
[Seal .]

The people of the State of New -York,

To
Whereas we are informed by A-

B-

, plaintiff,

that (stating the facts showing the obligation of the de¬
defendant to perform the act, and his omission to perform
it,) therefore , in order that due and speedy justice be
done in this behalf, wre command you, that immediately
after the receipt of this ■
writ (or at some other speci¬
fied time, ) you do (specifying the act to be performed,)
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or that you show cause before our supreme court, at
on why you have not done so ; and that you
return this writ , with your certificate of having done
as you are hereby commanded , to our supreme court
at on .
By order of the court,
Albany, January 1, 1849, [or as the case may be .]
E . F ., Clerk.
§ 226. The peremptory writ shall be in a similar form,
except that these words : “ Or that you show cause be¬
fore our supreme court at , on , why you have
not done so/ ’ shall be omitted.
§ 227. When the right to require the performance of
the act is clear , and it is apparent , that no valid excuse
can be given for not performing it, a peremptory mandate
may be allowed in the first instance . In all other cases,
the alternative writ shall be first issued,
§ 228. The motion for the writ, the allowance, and the
service thereof , and the enforcing of obedience thereto,
shall be in the same manner , as in case of the writ of
review.
§ 229, On the return day of the alternative writ , or
such further day as the court may allow', the party , on
whom the writ shall have been served , may show cause,
by answer made in the same manner , as an answer to a
complaint in a civil action.
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§ 230. If no answer be made, a peremptory mandate
shall be allowed against the defendant.
§ 231. If an answer be made, containing new mat¬
ter , the plaintiff may reply , in the same manner as in a
civil action.
§ 232. No other pleading , or written allegation , shall
be allowed than the writ , answer and reply . These
shall be the pleadings in the case, and shall have the
same effect, and be construed and amendable , in the
same manner , as pleadings in a civil action, and the
issues thereby joined shall be tried , and the further
proceedings thereon had , in the same manner , as in a
civil action.
§ 233. Issues of law or fact joined in the ease, shall be
tried in the county, where the material facts set forth in
the mandate shall be alleged to have occurred.
§ 234. If judgment be given for the plaintiff, he shall
recover the damages, which he shall have sustained , to
be ascertained by the court or a jury , or by referees , as
in a civil action, together with costs, and a peremptory
mandate shall also be awarded without delay.
§ 235. A recovery of damages by virtue of this chap¬
ter , against a party , who shall have made a return to
a writ of mandate , shall be a bar to any other action
against the same party , for the making of such return.

§ 230. The supreme court, or a judge thereof, shall
have the same power, to enlarge the time for making a
return and answering or replying , as in a civil action.
§ 237. Whenever a peremptory mandate shall be di¬
rected to any public officer, body, or board, commanding
the performance of any public duty , specially enjoined
by law, if it appear to the court that such officer, or any
member of sueh body, or board , has, without just excuse,
refused or neglected to perform the duty so enjoined , the
court may impose a fine, not exceeding two hundred and
fifty dollars, upon every such officer or member of such
body or board. Such fine, when collected , shall be paid
into the treasury ; and the payment thereof shall be a
bar to an action, for any penalty incurred by such officer
or member of such body or board , by reason of his refu¬
sal or neglect to perform the duty so enjoined.
Chapter

III.

The writ of assessment.

§ 238. The writ , heretofore known as the w7rit of ad
quod damnum, shall be hereafter denominated the writ
of assessment.
§ 239. Whenever the governor of this state shall be
authorized by law , to take possession of any real pro¬
perty , within this state , for the use of the people of the
state , and he cannot agree with the owner for the pur¬
chase thereof , he shall cause application to be made
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for a writ of assessment , which shall thereupon be issued
to the sheriff of the county , where such real property is
situated , unless the court direct such damages to be as¬
sessed by a jury of another county.
§ 240. Such writ shall be substantially in the following
form:
[Seal .] The people of the State of New -York,
To the Sheriff of the county ofWhereas the governor of this state has been author¬
ised by law, to take possession of the following real pro¬
perty , for the use of the people of this state , viz : (de¬
scribing the lands as particularly as in a complaint in a
civil action,) and whereas it has been found impossible,
to agree with the owners of such real property , for the
purchase thereof, now therefore , we command you, that,
by the oaths of twelve good and lawful men of your
county , you inquire whether the owner or owners of such
real property , or any of such owners, will sustain any and
what injury by reason of the taking of such real proper¬
ty, for the use of the people of this state , and that you
return this writ , with the finding of the jury thereupon,
onto our supreme court at By order of the court,
Albany, January 1, 1849, [or as the case may be.]
, clerk.
DC--
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§ 241 . Upon such writ being delivered to the sheriff,
he shall give at least three weeks
and place of executing

notice

of the time

the same , by publishing

tice thereof in a newspaper

a no¬

printed in his county.

§ 242 . The sheriff shall summon twelve qualified ju¬
rors of his county , to attend at such time and place , and
shall then and there administer
oath , that

he will diligently

to each of the jurors an
inquire , concerning

the

matter specified in the writ , and will give a true verdict
according

to the best of his judgment , without

favor or

partiality.
§ 243 . After the jury shall have been duly sworn they
shall proceed to view the real property

specified in the

writ , and having heard the evidence offered , and duly
considered the value off the property , they shall assess
the damages which the owner , or if there be several,
which the respective owners of such property , will sus¬
tain by being deprived thereof . They shall make an in¬
quisition to be signed by themselves , and by the sheriff,
in which they shall set forth the names of the several
owners of the real property in question , and the rights
of each owner respectively , so far as the same can be
ascertained by them , together with the amount to be
paid therefor by the people of this state , and to whom
particularly

; which

inquisition

the sheriff shall forth¬

with return , together with the writ , to the supreme court.
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§ 244. The court shall examine the inquisition return¬
ed, and if the same be partial or defective , may set the
same aside , either wholly or in part , and may direct a
new inquisition to be taken , to supply such defect.
§ 245. Whenever the writ shall appear to have been
duly executed , an order shall be entered declaring that
the people ol this state , on paying to the owners or into
the supreme court , the amount assessed in the inquisi¬
tion for damages , shall be entitled to an absolute estate
in such real property , with the appurtenances , as fully
and effectually , as if the same had been conveyed to the
people by the owners thereof : and immediately after
the payment of such monies , the absolute title to such
real property shall be vested in the people of this state.
§ 246. All monies which may be necessary to pay the
damages assessed , and the costs and expenses incurred
under the provisions of this chapter , shall be paid out
of the treasury.
§ 247. Upon the damages so assessed being paid into
the supreme court , the court shall make an order for the
investment thereof in permanent securities , for the bene¬
fit of the owners of the real property so taken , and for
the investment of the interest arising from such securi¬
ties , for the benefit of such owners , and shall cause such
securities to be transferred to them , or the amount of
the monies so paid in , to be paid over to them , their
guardians or legal representatives , whenever their rights
shall he established.
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§ 248. Such owners may , at any time , present their
petition to the supreme conrt , for the payment to them
of such monies , or the transfer of such securities : and
such proceedings shall be had thereon , as shall be neces¬
sary to ascertain the respective rights of the petitioners,
and to give notice to all persons who may be interested
in the real property so taken , or in the monies so paid
into court.
§ 249. Whenever any real property shall be taken for
the use of the United States , by the consent of the leg¬
islature of this state , and it shall become necessary to
issue a writ of assessment of damages , the like proceed¬
ings shall be had , as are provided in this chapter.
Chapter

IY.

The writ of deliverance.

§ 250. The writ of habeas corpus ad subjiciendum,
known in the constitution and statutes of this state as
the writ of habeas corpus, is herein designated , and
may hereafter be known as the writ of deliverance.
Every other writ of habeas corpus is abolished.
§ 251. Every person , imprisoned or restrained of his
liberty , within this state , for any criminal or supposed
criminal matter , <or under any pretence whatsoever , ex¬
cept in the cases specified in the next section , may
prosecute a writ of deliverance , according to the pro¬
visions of this chapter , to inquire into the cause of such
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imprisonment or restraint ; and if illegal , to be delivered
therefrom.
§ 252. The following persons shall not be entitled to
prosecute the writ:
1. Persons committed

or detained

by virtue of pro¬

cess issued by a court of the United States , or a judge
thereof , in cases where such courts or judges

have ex¬

clusive jurisdiction , under the laws of the United States
or shall have acquired exclusive jurisdiction
mencement of suits in such courts;
2. Persons

committed

final order , judgment

or detained

by the com¬

by virtue of the

or decree of a competent

tribunal,

of civil or criminal jurisdiction , or by virtue of an exe¬
cution issued upon such final order , judgment or decree;
but no order of commitment
upon proceedings
or remedies
judgment

for alleged contempt , or

as for contempt , to enforce the rights

of a party , shall be deemed

a final order,

or decree , within the meaning of this section;

nor shall any attachment
or other process , issued upon
such an order , be deemed an execution within the
meaning

of this section.

§ 253. Application for the writ shall be made in wri¬
ting , signed , either by the party for whose relief it is in¬
tended ', or by some person in his behalf , as follows :
1. To the supreme court at any special term :
2. To any one of the judges of the supreme court , or
any county judge , being or residing in the county where
the party is detained : or , if there be no such officer
within the county , or if he be absent , or for any cause
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incapable of acting, or have refused to grant the writ,
then to such officer residing in an adjoining county;
3. In the city and county of New-York, to a judge of
the superior court of the city of New -York , or a judge
of the court ot common pleas for the city and county
of New -York, or the special judge of that city.

§ 254. Whenever application for the writ shall he
made to an officer not residing within the county where
the party is detained, he shall require proof, by the oath
of the applicant, or by other sufficient evidence, that
there is no officer in the county authorised to grant the
writ, or if there he one that he is absent, or has refused
to grant it, or for some cause to be specia'ly set forth,
is incapable of acting, and if such proof be not produc¬
ed, the application shall be denied.
§ 255. The application must state, in substance,
1. That the party , in whose behalf the writ is appli¬
ed for, is imprisoned , or restrained of his liberty , the
place where , and officer or person by whom , he is im¬
prisoned or restrained , naming both parties , if their
names are known , or describing them , if they are not
known:
2. That such person is not imprisoned or restrained,
by virtue of any order, judgment , decree , execution or
process , specified in section 252.
3.

The cause or pretence of such imprisonment or

restraint , according to the best of the knowledge or be¬
lief of the applicant:
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4. If the imprisonment or restraint be in virtue of an
order, warrant , or process, a copy thereof must he an¬
nexed, or it must he averred, that by reason of the re¬
moval or concealment of the party before the applica¬
tion, a demand of such copy could not be made, or that
such demand was made, and the legal fees therefor ten¬
dered to the officer or person having the party in his
custody, and that such copy was refused:
5. If the imprisonment be alleged to he illegal, the
application must also state in what the alleged illega¬
lity consists:
6. That the legality of the imprisonment has not
been already adjudged, upon a prior writ of deliverance,
to the knowledge or belief of the applicant:
7. It must be verified by the oath of the applicant.
§ 256. The application may be, substantially , in the
following form, or in any other form within the provi¬
sions of the preceding section:
To
, Judge, &c.
The application of A. B. shows that he (or, G. D.), is
imprisoned or restrained of his liberty by
, at
: (or, describing the per¬
son and place, if the names are unknown .)
That he is not committed or detained , by virtue of
process issued by a court of the United States, or by
a judge thereof, nor is he committed or detained by
virtue of the final order, judgment , or decree, of a
competent tribunal of civil or criminal jurisdiction, or
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by virtue of an execution issued upon such order , judg¬
ment , or decree that the cause or pretence of such im¬
prisonment or restraint , according to the best of the
knowledge or belief of the applicant , is (stating the
cause , and annexing a copy of the warrant , order, or
process , if that be the cause , or stating that by reason
of the above named C. D. being removed or concealed
before the application , a demand of a copy of such
warrant , order or process , could not be made ; or, that
a demand for a copy of such warrant , order or process,
was made of the above named E. F ., and the legal
fees therefor tendered to him , and that such copy was
refused .)
And the applicant further states , that such imprison¬
ment is illegal , as he believes , and for the following
reasons : (stating the same .)
And the applicant further states , that the legality of
such imprisonment or restraint has not been already
adjudged , upon a prior writ of deliverance , to the
knowledge or belief of this applicant.
Wherefor the applicant demands a writ of deliver¬
ance , to issue to the above named E. F ., for the relief
of the above named C. D.
Dated , &c
County of
, ss.
A. B., being duly sworn , saith , that the allegations of
the foregoing application are true.
[Third Rep .]

7
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§ 257. Any court or officer, empowered to grant the
writ , to whom such application shall he presented,
shall grant the writ , without delay , unless it appear
from the application itself , or from the documents an¬
nexed , that the person applying therefor , is, by the pro¬
visions of this chapter , prohibited from prosecuting the
writ.
§ 258. The writ of deliverance shall be , substantially,
in the following form :
The People of the State of New -York
To the sheriff , &c . : (or , to A.
Whereas , it is represented unto us , in our supreme

[seal .]

court , that C . D . is imprisoned
erty by you , we command
whatsoever

of his lib¬

you to produce his body by

name he may be called , or charged ; and

certify and return therewith
imprisonment

or restrained

or

the time and cause of his

restraint , before our supreme court , at a

special term to be held at -

, on -

; (or , before E.

F ., one of the judges , & c ., as the case may be , at -

•,

; (or , immediately after the receipt of this writ,)
on to do and receive what shall then and there be con¬
sidered concerning

the above named C . D .

And have

you then and there this writ.
By order of the court , G . H . clerk.
Albany , January 1 , 1849.
or as the case may be .]
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Or when , for the reasons

herinafter

mentioned , the

body need not be produced , the writ may be substan¬
tially in the following form.
[Seal . ] The People of the State of New -York,
To the sheriff , &c ., (or to A. B.)
Whereas it is represented unto us , in our supreme
court , that C. D . is imprisoned or restrained of his lib¬
erty by you , we command you to certify and return
herewith the time and cause of his imprisonment or re¬
straint , before our supreme court , at a special term , to
be held at
on
(or before E . F ., one of the judges &c ., at

on

)

(or immediately after the receipt of this writ ) to do and
receive what shall then and there be considered con¬
cerning the above named C . D
And have you then there this writ.
By order of the court ,

G.

H . clerk.

Albany, January 1. 1849.
or as the case may be ]
§ 259 . If application

for the writ be made to the su¬

preme court , or a judge thereof

in a county other than

that where the party is confined , such court or judge
may make the writ returnable
thorised
ment.

of

before

any officer au¬

to grant the writ , in the county of the confine¬

§ 260'. The writ shall not be disobeyed for any defect
for mi.
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It shall be sufficient,
]. If the person , having the custody of the party im¬
prisoned or restrained , be designated either by his name
of office , if lie have any , or by his own name , or if both
such names be unknown

or uncertain , he may be de¬

scribed by an assumed appellation ; and any one who
may be served with the writ , shall be deemed the per¬
son to whom it was directed , although it may be di¬
rected to him by a wrong

or description , or to

name

another person.
2. If the person , who is directed to be produced , be
designated

by name , or if his name be uncertain

known , he may be described
designate

or un¬

in any other way , so as to

the person intended.

§ 261 . Whenever the supreme court or any judge
thereof , shall have evidence from any judicial proceed¬
ing before such court or judge , that any person within
the county where such court or officer may be , is il¬
of his liberty , it shall
be the duty of such court or officer , to issue a writ of
deliverance for his relief although no application be
made for such writ.
legally

imprisoned

or restrained

§ 262 . If any court or officer , authorised

by the pro¬

visions of this chapter , to grant the writ of deliverance,
shall refuse to grant such writ , when

regularly

applied

for , every member of such court , who shall have assent¬
ed to such refusal , and every such officer shall forfeit to
the party aggrieved , one thousand

J

dollars.
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§ 263. The person, on whom the writ shall have been
duly served, shall state in his return plainly and une¬
quivocally,
1. Whether he have, or have not, the party in his
custody, or power, or under his restraint;
2. If he have the party in his custody or power, or
under his restraint , the authority and true cause of such
imprisonment or restraint , setting forth the same at
large:
3. If the party be detained, by virtue of any writ,
warrant , or other written authority, a copy thereof shall
be annexsd to the return , and the original shall he pro¬
duced and exhibited, on the return of the writ to the
court or officer to whom the same is returnable;
4. If the person on whom such writ shall have been
served, shall have had the party in his custody or pow¬
er, or under his restraint, at any time prior or subse¬
quent to the date of the writ, but has transferred such
custody or restraint to another, the return shall state
particularly to whom, at what time, for what cause, and
by what authority such transfer took place.
The return must be signed by the person making the
same, and, except where such person shall be a sworn
public officer, and shall make his return in his official
capacity , it shall be verified by his oath.
§ 264. If the writ of deliverance require it, the person
or officer on whom the writ shall have been served,
shall also produce the body of the party in his custody
or power, according to the command of the writ, ex-
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cept in the case of the sickness of such party , as here¬
inafter provided.
§ 26o . If the person , on whom the writ shall have
been duly served shall refuse or neglect to obey the
same , by producing
making

the party named in such writ , and

a full and explicit

return to such writ , within

the time required , and no sufficient excuse be shown for
such refusal or neglect , it shall be the duty of the court
or judge , before whom the writ shall have been made
returnable , upon due proof of the service thereof , forth¬
with to issue an attachment against such person , directed
to the sheriff of any county within this state , and com¬
manding

him forthwith

to apprehend

such person and

before such court or judge ;
to bring him immediately
and on such persons being so brought , he shall be com¬
mitted to close custody , in the jail of the county , in
which such court or judge shall be , without being al¬
lowed the liberties thereof , until he shall make return
to such writ , and comply with any order that may he
made by such court or judge in relation to the person,
for whose relief the writ shall have been issued.
§ 266 . If a sheriff shall have neglected to return the
writ , the attachment may be directed to the coroner , or
other person

to he designated

full power to execute

therein , who shall have

the same , and such sheriff , upon

being brought up , may be "'committed
county other than his own.

to the jail of any
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§ 267. The court or judge , by whom such attachment
may be issued , may also, at the same time , or after¬
wards , issue a precept to the sheriff, or other person to
whom such attachment shall have been directed , com¬
manding him , to bring forthwith , before such court or
judge , the party for whose benefit the writ of deliver¬
ance shall have been granted , who shall thereafter re¬
main in the custody of such sheriff or person , until he
shall be discharged or remanded , as the court or judge
_ shall direct.
§ 268. In the execution of such attachment or pre¬
cept , the sheriff’ or other person , to whom it shall be
directed , may call to his aid the power of the county
as in other cases.
§ 269. The court or judge , before whom the party
shall he brought , on the writ of deliverance , shall im¬
mediately , after the return thereof , proceed to examine
into the facts contained in such return , and into the
cause of the imprisonment or restrainst of the party,
whether the same shall have been upon commitment
for any criminal or supposed criminal matter or not.
§ 270. If no legal cause be shown for such imprison¬
ment or restraint , or for the continuance thereof , such
court or judge shall discharge the party from the cus¬
tody or restraint under which he is held.
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§271 . It shall be the duty of the court or judge,
forthwith to remand the party , if it appear , that he is
detained in custody either,
%

1. By virtue of process issued by a court or judge of
the United States , in a case where such court or judge
has exclusive jurisdiction;
2. By virtue of the final order , judgment , or decree
of a competent court of civil or criminal jurisdiction,
or of an execution issued upon such final order , judg¬
ment or decree ; or
3. By virtue of a warrant of commitment for a con¬
tempt , specially and plainly charged therein , and issued
by a court , officer or body having authority to commit
for the contempt so charged , and
4. That the time , during which such party may be
legally detained , has not expired.
§ 272. If it appear , on the return , that the party is in
custody by virtue , of civil process from a court legally
constituted , or issued by an officer in the course of
judicial pi
Lcfuie him , uuthoimcd by law,
such party can be discharged only in one of the follow¬
ing cases:
1. Where the jurisdiction of such court or officer has
been exceeded , either as to matter , place , sum , or per-,
son;
2. Where , although the original imprisonment was
lawful , y^ by some subsequent act , omission , or event,
the party has become entitled to be discharged ;
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3. Where

the process is defective

substance , required
void;
4. Where

by law

in some matter of

rendering

the process , though

such

process

in proper form , has

been issued in a case not allowed by law;
5. Where the person , having the custody of the pris¬
oner under such process , is not the person empowered
by law to detain him ; or
6. Where

the process is not authorised by a judg¬
ment , order or decree of a court , or by any provision of
law.
§ 273 . But no court or judge , on the return of a writ
of deliverance , shall have power to inquire into the le¬
gality or justice of any order , judgment , decree , execu¬
tion , or process , specified in section 271 , nor into the
justice or propriety of any commitment for a contempt,
made by any court , officer , or body , according to law,
and charged in such commitment , as hereinafter pro¬
vided.
§ 274 . If it appear that the party has been legally
committed for a criminal offence , or if he appear by the
, testimony offered with the return , or upon the hearing
thereof , to be guilty of such

an offence , although

the

commitment

be irregular , the court or judge before
whom such party shall be brought , shall forthwith re¬
mand him to the custody , or place him under the re¬
straint , from which he was taken , if the person under
whose custody or restraint he was , be legally entitled
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thereto ; if not so entitled , he shall be committed , by
such court or officer, to the custody of the officer or
person legally entitled thereto.
§ 275. Until judgment be given upon the return , the
court or judge , before whom the party shall be brought,
may either commit the party to the custody of the
sheriff of the county where the court or judge may be,
or place hini in such care or under such custody , as his
age and other circumstances may require.
§ 276. When it appears from the return to the writ,
that the party named therein is in custody on process,
under which another person has an interest in continu¬
ing his imprisonment , or restraint , no order shall be
made for his discharge , until it snail appear that the
party so interested , or his attorney , if he have one,
shall have had the like notice of the time and place , at
which such writ shall have been made returnable , as
is required to be given of motions in the supreme court
of this state.
§ 277. When it shall appear from the return , that the
party is detained upon a criminal accusation , the court
or judge shall make no order for the discharge of the
party , until sufficient notice of the time and place , at
which the writ shall have been returned , or shall be
made returnable , shall be given to the district attorney
of the county , where the party is detained.
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§ 278 . The party brought before such court or officer
on the return of a writ of deliverance , may deny any
of the material facts set forth in the return , or allege
any fact , to show , either that his imprisonment or re¬
straint is unlawful , or that he is entitled to his dis¬
charge ; which allegations

or denials shall be on oath:

and , thereupon , the court or judge
summary

way , to hear

such

shall proceed in a

allegations

and proofs as

may be produced , in support of such imprisonment
detention , or against the same , and to dispose

or

of the

party , as the justice of the case may require.
§ 279 . Whenever , from the sickness
the person directed

or infirmity of

to be produced by a writ of deliv¬

erance , such person cannot , without danger , be brought
before the court

or judge , before

Avhom the

writ

is

made returnable , the party in whose custody he is, may
state that fact in his return

to the writ , verifying

same by his oath ; and if the court or judge
fied of the truth

the

be satis¬

of the allegation , and the return be

otherwise

sufficient , the court or officer shall proceed

to decide

on such return , and to dispose of the mat¬

ter in the same manner , as if the party had been pro¬
duced.
§ 280 . Whenever

an application

writ of deliverance , according

shall be made for a

to the provisions of this

chapter , if it appear , upon the face of the application,
that the cause , or offence , for which the person is im¬
prisoned

or restrained , is not bailable , the court or
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judge may dispense with the production of the party,
though such production be asked, and issue the writ
accordingly.
§ 281. If it appear, that the party detained is illegal¬
ly imprisoned or restrained of his liberty, the court or
judge shall give judgment that he be forthwith dis¬
charged : but if it appear that such party is legally im¬
prisoned or restrained, such court or judge shall cease
from all further proceedings therein.
§ 282. Notwithstanding that the writ of deliverance
be issued, without requiring the production of the body,
the court or judge before whom the same was return¬
able, may, before final decision, issue a new writ,
requiring the production of the body before the same
court or judge.
§ 283. Obedience to a judgment or order, tor the dis¬
charge of a prisoner or person restrained of his liberty,
pursuant to the provisions of this article, may be en¬
forced by the court or judge, by attachment , in the
same manner, and with the same effect, as for a ne¬
glect to make return to a writ of deliverance ; and the
person found guilty of such disobedience, shall forfeit
to the party aggrieved, one thousand two hundred and
fifty dollars, in addition to any special damages which
such party may have sustained.
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§ 284 . No sheriff ' or other officer shall
any civil action , for obeying

be liable to

such writ or order of dis¬

charge.
§ 285 . No person who has been discharged by a
court or officer , upon a writ of deliverance , issued pur¬
suant to the provisions

of this chapter , shall be again

imprisoned , restrained , or kept in custody , for the same
cause ; but it shall not be deemed the same cause,
1. If he shall have been discharged

from a commit¬

ment , on a criminal charge , and be afterwards

commit¬

ted for the same offence , by the legal order or process
of the court , wherein he shall be bound , by recogni¬
zance , to appear , or in which he shall be indicted or
convicted for the same offence : or,
2. If , after a discharge
material

for defect

defect in the commitment

of proof , or for a

, in a criminal

case,

the prisoner be again arrested , on sufficient proof , and
committed

by legal process , for the same <ffen.ce : or

3. If , in a civil action , the party have been discharged
for any illegality in the judgment or process , herein
before specified , and be afterwards

imprisoned

by legal

authority , for the same cause of action : or,
4. If , in a civil action , he shall

have

been dis¬

charged from commitment , on an order of arres +, and
shall be afterwards committed , on execution , in the
same action , or on an order of arrest , in another action,
after such first action shall have been discontinued.
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§ 286 . If any person , either solely or as a member
a court , or in the execution

of

of a judgment , order , or

process , shall knowingly re -commit , imprison , or restrain
of his liberty , or cause to be re -committed , imprisoned
or restrained

of his liberty , for the same

cause , except

as provided in the last section , any person so discharged,
or shall knowingly

aid or assist therein , he shall forfeit

to the party aggrieved one thousand

two hundred

fifty dollars , and shall also be deemed
demeanor.
§ 287 . Any one , having

and

guilty of a mis¬

in his custody

or power , or

under his restraint , any party , who , by the provisions of
this chapter , would be entitled to a writ of deliverance,
or for whose relief a writ of deliverance shall have been
issued , who shall , with intent to elude

the service of

such writ , orj to avoid the effect thereof , transfer
party to the custody , or place
or control

him under

the

the powe r

of another , or conceal or change the place

of his confinement , shall be deemed
demeanor.

guilty

of a mis¬

§ 28Every
person who shall knowingly aid or as¬
sist , in the violation of either of the last two sections,
shall be deemed guilty of a misdemeanor.
§ 289 . Every person , convicted

of an offence

under

either of the last four sections , shall be punished

by

fine and imprisonment , or both , in the discretion of the
court , in which he shall be convicted ; but such fine

i

Ill
shall not exceed
prisonment

one thousand

dollars , nor such im¬

six months.

Whenever

it shall appear , by satisfactory

any one is held in illegal

confinement

that there is reason to believe , that

proof , that

or custody , and

he will be carried

out of the state , or suffer some irreparable injury before
he can be relieved , by the issuing of a writ of deliver¬
ance , any court or judge authorised
may issue a warrant
sheriff , constable
commanding
and forthwith

under

to issue such writ

his hand , directed to any

or other person , reciting the facts , and

such officer or person

to take

the party

to bring him before such court or judge,

to be dealt with according

to law.

§ 290 . When the proof mentioned
shall also be sufficient , to justify

in the last section,

an arrest of the per¬

son having such party in his custody , as for a criminal
offence committed
party , the warrant

in the taking or detaining of such
shall also contain an order for the

arrest of such person for the offence.
§ 291 . Any officer or person to whom
shall be directed , shall execute the

such warrant

same , by bringing

the prisoner therein named , and the person who detains
him , if so commanded

by the warrant , before the court

or judge issuing the same , and thereupon
detaining

the person,

such party , shall make a return in like man¬

ner , and the like proceedings shall be had , as if a writ
of deliverance had been issued in the first instance.
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§ 292 . If the person having
shall be brought
criminal

before

the party in his custody

the court or judge , as for a

offence , he shall be examined , committed,

bailed or discharged , by such court or judge in like
manner as in other criminal cases of the like nature.
§ 293 . Any officer or other person refusing

to deliver

a copy of an order , warrant , process , or other authority,
by Avhich he shall detain any person , to any one who
shall demand such copy , and tender the fees thereof,
shall forfeit two hundred
tained.

dollars

to the person so de¬

§ 294 . The provisions of the common law , in regard
to the writ of habeas corpus , or deliverance , treated of
in this chapter , are hereby abrogated , except so much
and such parts therof as may be necessary to carry into
full effect the provisions herein contained , and the au¬
thority of cdurts and officers , to award such writ , or to
proceed thereon by the common law , shall be exercised,
in conformity

to the provisions

of this chapter , in all

cases therein provided for.
§ <95 . All writs

of deliverance

or discharge , issued

pursuant to the provisions of this chapter , shall be un¬
der the seal of the supreme court.
§ 296 . Every such writ may be made returnable at a
ertain time , or forthwith , as the case may require,
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§ 297. Every such writ shall be endorsed with a cer¬
tificate , that the same has been allowed , and with the
date of such allowance , which endorsement shall he
signed by the judge.
§ 298. Whenever a writ of deliverance shall be re¬
quired , in any action or matter , civil or criminal , to
which the people of this state shall be a party , the ap¬
plication therefor may be made by the attorney -general,
or the district -attorney having charge of such action or
matter , and whenever so issued , the court or judge al¬
lowing it, shall state in the endorsement of the allow¬
ance of such writ , that it was issued on such applica¬
tion.
§ 299. Writs of deliverance must be served by an
elector of this state , and the service thereof shall not
be deemed complete , unless the person , serving the
same , shall tender to the person , in whose custody the
prisoner may be, if such person be a sheriff, coroner,
constable or marshal , the fees allowed by law for
bringing up the party , nor unless he shall also give bond
to such sheriff , coroner , constable or marshal , as the
case may be, in a penalty double the amount of the
sum for which the party is detained , if he is detained
for any specific sum of money , and if not , then in the
penalty of one thousand dollars , conditioned that such
• person will pay the charges of carrying back the party,
if he shall be remanded , and that such party shall not
| Third Rep .1
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escape by the way , either in going to or returning from
the place to which he is to be taken.
§ 300. The last section shall not apply to a case
where the writ is sued out by the attorney -general , or
by the district attorney.
§301 . The writ of deliverance may be served , by
delivering the same to the person to whom it is direc¬
ted . If he cannot be found , it may be served by leav¬
ing it at the jail , or other place , in which the party im¬
prisoned or restrained of his liberty may be confined,
with any under officer or other person of proper age,
having charge for the time , of such prisoner.
§ 302. If the person on whom the writ ought to be
served , conceal himself , or refuse admittance to the
person attempting to serve the same , it may be served
by affixing it or a copy thereof , in some conspicuous
place on the outside , either of his dwelling house , or of
the place where the party is confined.
§ 303. It shall be the duty of every sheriff, coroner,
constable or marshal , upon whom a writ of deliver¬
ance shall be served , whether such writ be directed to
him or not , upon payment or tender of the charges al¬
lowed by law , and the delivery or tender of the bond
herein prescribed , to obey and return snch writ , accord¬
ing to the exigency thereof ; and it shall be the duty
of every other person , upon whom such wrif shall be
served , having the custody of the individual , for whose
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benefit the writ shall be issued , to obey and return such
writ according to the command thereof , without re¬
quiring any bond , or the payment
less the payment of such charges

of any charges , un¬
shall have been re¬

quired by the judge issuing the writ.
§ 304 . Every judge , allowing a writ of deliverance
directed to a person other than a sheriff , ccroner , con¬
stable or marshal , may , in his discretion , require as a
duty to be performed , in order to .render the service
thereof
prisoner

effectual , that the charges
shall

of bringing

be paid by the applicant

up such

; and in such

case he shall , in the allowance of the writ , specify the
amount of such charges , which shall not exceed the
fees allowed by law to sheriffs for similar services.
§ 305 . If the writ be returnable

at a certain time , such

return shall be made , and the party shall be produced,
at the time and place specified therein ; if it be re¬
turnable forthwith , and the place be within twenty
miles of the place of service , the return shall be made
and the prisoner shall be produced

within

twenty -four

hours , and the same time shall be allowed for every ad¬
ditional twenty miles.
§ 306 . No question once finally adjudged upon a writ
of deliverance , shall be re -examined
writ of deliverance.

upon a subsequent
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Chapter

V.

Appeals.

§ 307 . From an order of the supreme court , or a judge
thereof , refusing a state writ , an appeal may he taken
to the general term of the supreme court . For that
purpose , if the order have been made by a judge out of
court , it must he first entered with the clerk.
§ 308 . From the judgment or final order , after the al¬
lowance of a state writ , an appeal may be taken to the
general term of the supreme court.
§ 309 . The appeal , mentioned in the last two sections
must he made hy the service of a notice in writing on
the adverse party , and on the clerk with whom the
or order appealed from is entered , stating the
appeal lfom the same or some specified part thereof.

judgment

§ 310 . Upon the appeal being perfected , the clerk , with
whom the notice of appeal is entered , shall , at the ex¬
pense of the appellant , forthwith transmit to the appel¬
late court , a certified copy of the notice of appeal , and
of the judgment

or order appealed from , with all papers

relating thereto.
§ 311 . Upon an appeal from a judgment or final order,
the appellate court may review any intermediate order,
involving the merits , and necssarily
ment or final order.

affecting the judg¬
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§ 312. Upon an appeal from a judgment or order , the
appellate court may reverse , affirm, cr modily the judg¬
ment or order appealed from, in the respect mentioned
in the notice of appeal , and may , when it is necessary
or proper , order a new trial.
§ 313. The appeal mentioned in sections 307 and 308
must be taken , within sixty days after written notice of
the judgment or order shall have been given to the par¬
ty appealing.
§ 314. The appellant shall furnish the appellate court
with copies of the notice of appeal , and of the order or
judgment appealed from , and of all other papers trans¬
mitted with it , to the appellate court . If the appellant
fail to do so, the appeal shall be dismissed , unless the
court otherwise order .
*
§ 315. To render an appeal effectual for any purpose,
a written undertaking must be executed , on the part of
the appellant , by at least two sureties , to the effect that
the appellant will pay all costs and damages that may
be awarded against him on the appeal , not exceeding
two hundred and fifty dollars , or that sum must be de¬
posited with the clerk , with whom the judgment or or¬
der appealed from was entered , to abide the event of
the appeal . The undertaking must be filed with the
clerk.

♦
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TITLE

II.

Order for ihe product ' on of a person to testify

in certain

or to answer

cases.

§ 316 . The writ of habeas corpijs to bring up a per¬
son to t stify , or to answer a claim of title to his ser¬
vices , is abolished.
§ 317 . Every court of record
the application

shall have power , upon

of a party to any action or proceeding,

,ing , civil or criminal , pending in such court , to make
an order , for the purpose of producing before the court
any prisoner , who may be detained in any jail or prison
within the state , for any cause except a sentence for
felony , to be examined

as a witness

in such 'action or

proceeding , in behalf of the party making the applica¬
tion.
§ 318 . Every such application
affidavit , and shall state,

shall

1. The title and nature of the action
in regard to which
desired , and ,

the testimony

2. That the testimony
and necessary

of such

be verified by
or proceeding,

of such prisoner
prisoner

to such party , on the trial

such action or proceeding , as he is advised

is

is material
or hearing of
by counsel

and verily believes.
If the application be made by the attorney -general
or the district -attorney , it shall not be necessary to swear
to the advice of counsel.
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§ 319. Such order may also be made by a judge of
the supreme court or a county judge , upon the like ap¬
plication of a party to an action or proceeding pending
in a court of record , or pending before any officer or
body , authorised to examine witnesses , in any action or
proceeding.
§ 320. Such order may also be made by any of the
judges aforesaid , upon the application of a party to an
action before a justice of the peace , to bring any pri¬
soner confined in the jail of the same county , or the
county next adjoining that where such justice may re¬
side , before such justice to be examined as a witness.
§ 321. When a person shall be in execution on civil
process , or committed on a criminal charge , and an
order shall be made , to bring the body of such prisoner
before a court , to testify or to answer for a contempt or
other matter , and if it be answered to the order , that
the prisoner is charged in execution or committed as
aforesaid , he shall be remanded , after having testified
or answered , and if an order or commitment be made
against such prisoner , he shall be so committed to the
prison from which he was taken.
§ 322. Nothing contained in this part shall affect an
an action or proceeding already commenced.
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Of Jurors.
Titli:

1 . Of jurors generally , and the lists of grand and trial juries.
II . Of drawing from the trial jury box , and summoning and exnpannelliug
trial juries , in civil actions.
III . Of juries and jury trials in courts of justices of the peace , and justices’
and other inferior courts in cities.

TITLE I.
Of jurors

generally , and the lists of grand and trial juries.

§ 323. At the next , and at each succeeding annual
meeting of the assessors of the several towns and wards
in this state , to be held on or before the first day of
August in each year , for the purpose of completing the
assessment rolls , the assessors of the several towns and
wards shall select , from the assessment roll , names to
form the jury list , for such town or ward , to serve for
one year , as county jurors , and for the next succeeding
year thereafter , as town or ward jurors.
§ 324. Thirty -six jurors shall he selected for each town
or ward ; and when it contains over one thousand in-
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habitants , by the latest state or national census, two ad¬
ditional jurors for every hundred inhabitants over one
thousand.
§ 325. A juror shall be,
1. A male inhabitant of the town in which he is se¬
lected , and not exempt from serving on juries:
2. Over twety one, and under sixty years of age:
3. In the possession of his natural faculties, and not
decrepid:
4. Of good moral character , sound judgment , and
well informed ; and,
5. Subject to be assessed for personal property belong¬
ing to him ; or, having a freehold estate in the county,
in his o wn right, or in right of his wife, of the value of
one hundred and fifty dollars ; or, subject to assessment
for land , in his possession, which he holds under con¬
tract for the purchase thereof upon which improvements
have been made, of the value of one hundred and fifty
dollars.
§ 326. A fair copy of the jury list shall be made, and
left with one of the assessors; notices shall also, forth¬
with be put up, at three or more public places in the
town or ward, either with or separate from the notice
required by statute of the completion of the assess¬
ment roll, stating that the annual jury list is made out,
and is left with such assessor at a specified place for
examination and correction, during twenty days.
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§ 327. A person exempt from jury service , and whose
name is placed on the jury list, may present the evi¬
dence of his exemption to the assessors , and his name
shall thereupon be struck from the list , and another
substituted for it.
§ 328. The jury list , when completed , shall contain
the names of the jurors , in the same relative order in
which they are entered on the assessment roll, with
the occupation of each juror , set opposite to his name,
and shall be numbered in that order , from one to the
highest number selected , by figures set opposite to the
names , respectively.
Those having the figure one , three , five, and so on,
in alternate numbers , shall constitute the trial jury , for
the courts of record , for one year ; the remaining names
shall constitute the grand jury for the same year ; and
the whole , shall constitute the town or ward jury , for
the next succeeding year.
§ 329. One copy of such jury list shall be immedi¬
ately filed in the office of the clerk of the town , and
another transmitted to the county clerk , and filed in
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sessors to be the jury list for the year . The jury lists
may be transmitted by mail , or any other safe convey¬
ance ; and in case of loss, a new copy may be obtained,
by the county clerk , from the assessors , or the town
clerk ’s office.
§ 330. On the completion of the return of jurors from
the several towns and wards , and before the drawing
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of a jury for any court to be held in the month of Oc¬
tober in each

year , the county clerk shall destroy all

the ballots in the grand and trial jury boxes , and make
new ballots for each box , from the lists so returned , by
writing the names on separate

slips of paper , similar in

size and appearance , one name on each slip , folded so
as to conceal the name , and shall
two

separate

boxes , the grand

having an appropriate
such.

deposit the same in
and trial jurors each

box , to be marked and known as

§ 331 . At the first selection of jurors under this act , a
separate

list of jurors , to serve one year only , as town

or ward jurors , shall be selected by the same officers,
who „ are required
separate

to select

list thereof

the

county jurors , and a

shall be filed in the several

clerks ’ offices ; in a city having

town

no town clerk , it shall

be filed in the office of the county clerk.
§ 332 . The jurors shall be selected

in such

manner,

as that the same person shall not be placed on the jury
list , for two successive

years , except _that , in towns

where the number of persons , whose names are on the
assessment
tent jurors
returned
number

cannot

seventy -two compe¬

be obtained , the number

of jurors,

as county jurors , shall not exceed one -half the
of competent

competent
jurors.

roll , is so small , that

jurors ; and in such case , all the

jurors , shall be subject

to duty as town
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§ 333. The court shall discharge any person from
serving as a juror,
1. When such person is not a qualified juror within
the provisions of section 325 of this chapter:
2. When there is any *legal exception against him :
3. When such person is a non -commissioned officer,
musician or private of a uniformed company or troop,
and is duly equipped and uniformed according to law,
and shall claim such exemption . The evidence of such
exemption shall be the certificate of the commanding
officer of the company or troop , that the person claim¬
ing the same is a member of such company , and is du¬
ly equipped and uniformed , according to law . Such
certificate must be dated within three months of the
time of presenting the same ; and the signature must
be verified by oath . Every such certificate shall be
filed with the clerk of the court to which it shall be
offered:
4. When such person is a member of any company
of firemen , duly organized according to law:
5. When such person is in the actual employment
of any glass , cotton , linen , woolen or iron manufactur¬
ing company , by the year , month or season:
6. When such person is a superintendent , engineer
or collector of any canal ' authorized by the laws of this
state , any portion of which , shall be actually construct¬
ed and navigated:
7. When such person is a minister of the gospel , or
teacher in any college or academy , or when such per-
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son is or shall

be specially

exempted

by law from

serving on juries.
the court shall have discharged juror,
for any of the causes in the last section specified , the
clerk shall destroy the ballot containing the name of
§ 334 . When

such juror.
§ 335 . The court to which a person shall be returned
as a juror shall excuse him from serving at such court,
whenever it shall appear,
1. That he is a practicing
requiring
2. That

his attention

physician , and has patients

; or,

he is surrogate , or justice of the peace , or

any other civil office , the duties of which are,
at the time , inconsistent with his attendance as a ju¬
ror :

executes

3. That he is a teacher

in any school , actually

em¬

ployed and serving as such
4. When , for any other reason , the interests

of the

public , or of the individual juror , will be materially in¬
jured by such attendance ; or his own health , or that of
any member of his family , requires his absence from
such court:
And when any person shall be so excused from serv¬
ing his name shall be returned to the box from which
it was taken.
of the court at which
§ 336 . After the adjournment
any jurors shall have been returned , as herein provided,
the clerk shall deposit the ballots containing

the names
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of those who attended
distinct

and served

from that , from which

the ballots containing

as jurors , in a box

they

were taken ; and

the names of those who did not

appear and serve as jurors , which

shall not have been

destroyed , shall be returned to the box from which they
were taken.
§’ 337 . The county clerk shall return to the box from
which they were taken , the names of those jurors who
appear , from such certified list , to have been excused
from serving , or to have made default in their appear¬
ance ; he shall destroy the ballots containing the names
of those who were discharged on account of their being
exempt , or by reason of being unqualified ; and he shall
deposite the ballots containing the names of those who
appeared and served , in a separate box , distinct from
that from which they were taken.
TITLE
Of drawing

II.

from the trial jury box , and summoning
in civil ac ' ions.

ami empannelling

trial juries

§ 338 . At least fourteen , and not more than twenty
daps before tire time appointed for the holding of a
court at which a trial jury for civil actions is required,
the clerk qf the county shall draw the names of thirtysix jurors , to serve at such court , as trial jurors . When,
any greater number of jurors has been ordered , accord¬
ing to law , he shall , at the sama time , draw such addi¬
tional number.
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§ 339. In the city of New-York, the number of trial
jurors , to be drawn as prescribed in the last section, for
any court , shall be eighty -four, and any number in ad¬
dition that shall have been ordered according to law.
§ 340. The supreme court , in any district , at a general
or special term , may , by an order to be entered in the
minutes of the court , direct a greater nu nber of trial
jurors to be drawn , to attend any future circuit court , in
any county , within such district . The superior court,
and court of common pleas , in the city of New -York,
may , in like manner , make a similar order, in respect
to a trial jury in any future term of those courts , res¬
pectively : hut, the whole additional umber so ordered for
any court , shall not exceed eighty -four.
§ 34 1. At least six days’ notice of the drawing , shall
he given by such clerk , by publishing the same in a
newspaper of the county , if there he any, and if not,
by affixing such notice on the outer door of the house,
where the court for which such jury is to be drawn , is
about to be held . A copy of such notice shall also be
served on the sheriff of the county , and on one of the
persons authorized to sit as a judge of the court at least
three days previous to the time appointed therein for
drawing.
§ 342. At the time so appointed , it shall be the duty of
the sheriff of t e count \ , in person , or by his under sheriff,
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and of the judge on whom such notice shall have been
served, to attend at the clerk ’s office, to superintend the
drawing of the jury . If either of them do not appear,
the clerk must adjourn the drawing to the next day,
and must, by written notice, require th >delinquent she¬
riff or judge , or any two justices of the peace , or special
justices , to attend the drawing at that time.
§ 343. if the officers on whom the notice is served
shall then appear, hut not otherwise , the clerk shall pro¬
ceed , in their presence , to draw the jury.
§ 343. 's he clerk shall conduct the drawing as follows:
1. He shall shake the boxes containing the names of _
jurors returned to !im , so as to mix the ballots as much
as possible:
2. He shall then publicly draw out of the trial jury
box as many of the ballots as there shall be trial jurors
required by law or specially ordered for such court.
3. A minute of the drawing of each jury shall be kept,
in which shall be entered the name contained on every
ballot drawn , before any other ballot shall be drawn:
4. If when th ■whole number of ballots required is
drawn , it sha 1 satisfactorily appear that a person whose
name is contained on any ballot is dead , or has become
insane , or has permanently removed from the county,
that fact shall b >contained in the minute of the draw¬
ing , and the ballot containing such name shall be de¬
stroyed :
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Another

5.

ballot shall then be drawn , in place of

that destroyed , and the name contained

thereon

shall in

like manner be entered in the minutes of the drawing:
*
6. The same proceedings shall be had as often as
may be necessary , until the whole number of jurors re¬
quired shall have been drawn :
7.

The minute of the drawing of each jury separate¬

ly , shall then be signed by the clerk and the attending
officers , and shall be filed in the clerk ’s office.
8. Separate lists of the names of the persons so drawn,
with their places of residence and occupations respec¬
tively , and specifying for what court they were drawn,
shall be made and certified by the clerk and the attend¬
ing officers , and shall be delivered to the sheriff of the
county.
§ 344 . The sheriff shall summon the persons named
in the lists , to attend the court , at least six days pre¬
vious to the sitting ; thereof , by giving personal notice to
each , or by leaving a written notice at his place of res¬
idence , with some person
tion .

of suitable

age and discre¬

He shall return the lists to the court , at the open¬

ing thereof , specifying

those who were summoned , and

the manner in which each person was summoned.
§ 345 . It shall be the duty of the county clerk , and of
the sheriff , to furnish any person applying therefor , a
copy of the list of jurors drawn to attend any court.

[Third Rep.]
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§ 346 . The court to which any list of jurors so drawn
shall be returned by the sheriff , shall impose a fine , not
exceeding
person

twenty -five dollars , for each

duly summoned

day that any

as a juror , shall , without rea¬

sonable cause , neglect to attend . But if it appear by
such return , that any person was summoned by leaving
a written

notice

at his place

shall suspend such fine , until
cause an opportunity

of residence , the court
upon an order to show

is offered him to be heard.

§ 347 . The clerk of any court of record , for which a
jury shall be drawn , where such clerk is not the county
clerk , shall , within one week after the jury shall be dis¬
charged , deliver

to the clerk of the county a certified

list of all the jurors

who were returned

to such court,

and shall specify therein :
1. Those who appeared and served:
2. Those who were

discharged

on account

of their

being exempt from serving on juries , or by reason

of

being unqualified:
3. Those who , for any other reason , were excused
from serving.
§ 348 . If at the time of drawing any jury by the clerk
as herein provided , there shall not be a sufficient num¬
ber of ballots remaining

in the first box in which they

were deposited , after drawing

all that may be therein,

the clerk shall proceed to draw the necessary number
from the second box hereinbefore mentioned , contain¬
ing the names of those jurors who have before served;
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and shall continue

to draw from such box , until a new

return of jurors be made by the town officers , as here¬
in provided.
§ 349 . Any circuit

court , or the superior

court

or

court of common pleas , in the city and county of NewYork , may during the continuance of such court , as of¬
ten as it may be necessary , order a new panel of thirtysix trial jurors to be drawn to attend such court . Upon
such order being served on the clerk of the city and
county of New -York , he shall proceed to draw the ju¬
rors so ordered , and deliver a list of the names drawn,
to the sheriff , in the same manner as herein provided
in relation to other jurors.
§ 350 . The sheriff shall

summon

manner herein directed respecting
and shall in like manner return
summoned

such jurors

the first jury drawn,
the names of those

to the court .

§ 351 . Upon the attendance

in the

,
of such new jurors , the

former jurors shall be discharged , and all trials and pro.
ceedings in such court shall be had before such new
jurors , in the same manner as the same might have
been had before such former jurors.
§ 352 . Special or struck juries shall not , hereafter , be
had , except by consent of the parties ; nor shall an alien
be entitled

to a jury of part aliens or strangers.
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§ 353 . Whenever a sufficient number of jurors , duly
drawn and summoned , do not appear , or cannot he ob¬
tained , to form a jury , the court may order the sheriff
to summon

a sufficient

number , (specifying

the num¬

ber ) to complete the jury.
§ 354 . In the
names

of persons

city and county
so required

of New -York , the

to complete

the jury,

shall be drawn by the county clerk , in the presence of
the sheriff or under sheriff , and of one or more of the
judges of the court , from the jury box.
§ 355 . In any other county , the names of the jurors
required to complete the jury , may , in the discretion of
the court , be drawn as provided in the last section , or
may be publicly designated by the court from the l ystanders , or the body of the countv.
§ 356 . The sheriff shall summon the persons , whose
Every person so
names are so drawn , or designated
summoned shall attend forthwith , and serve as a juror,
unless excused by the court ; and for e - ery neglect or
refusal so to attend , shall be subject to fimj, in the same
manner

as jurors

regularly

drawn

and

summoned

as

herein before provided ; and the persons so summoned
shall be subject to all exceptions and challenges , as
other jurors.
§ 357 . It shall not be a cause of challenge to any pa¬
nel of jurors , in any action that the clerk of the county

who drew them, was a party or interested in such cause,
or was counsel or attorney for, or related to, either par¬
ty therein.

§ 358. It shall not be a good cause of challenge to
the panel of jurors, in any action, that they were sum¬
moned by the sheriff’ who was a party, or interested
therein , or related to either party therein, unless it be
alleged in such challenge, and be satisfactorily shown,
that some of the jurors drawn by the clerk were ndt
summoned , and that such omission was intentional.
§ 359. In penal actions, it shall not be a good cause
of challenge to the jurors summoned, or to any officer
summoning them, that such juror or officer is liable to
pay taxes in any town or county which may be bene¬
fited by the recovery.
§ 360. The plaintiff and defendant shall each be en¬
titled to challenge, peremptorily, two of the persons
drawn as jurors , for any trial in a civil action ; but per¬
emptory challenges shall not be allowed to any one or
more of several plaintiffs or defendants, without the
concurrence of all the plaintiffs or defendants in the
issue, who appear at the trial.
§ 361. At the opening of every court at which issues
of fact are to be tried by jury, the clerk of such court
shall cause the names of the several persons returned

as jurors by the sheriff , with their respective

places of

residence and occupations , to be written on several and
distinct

ballots ; each

in the same manner , as near as

may be, and so as to resemble each other as much as
possible , and so that the name written
not be visible .

thereon

The ballots shall be deposited

shall

in a suf¬

ficient box , from which they shall be drawn , as herein¬
after provided.
§ 362 . When an issue shall be brought on for trial by
jury , the clerk

of the court , under

its direction , shall

openly draw out of the box , in which they were depo¬
sited , o many of the ballots containing

the names of

the jurors returned , one after another , as shall be suffi¬
cient to form a jury.
§ 36:3. The first twelve persons who shall appear , as
their names are drawn and called , and shall be approv¬
ed as indifferent

between

the parties , shall be sworn,

and shall be the jury to try such issue.
^ 364 . The ballots containing the names of the jurors
so sworn , shall be then deposited in another box , and
there kept apart from the ballots containing

the names

of the other jurors , until such jury be discharged.
§ 365 . After such jury shall
the ballots containing
ed , in the same manner
returned

have

been discharged,

their names shall be again
as herein

fold¬

before directed , and

to the box from which they were first taken;

and the same course shall be pursued , as often as any
issue shall be brought on to be tried by jury.
§ 366 . If an issue shall

be brought

on to be tried by a

jury , while there shall be a jury empannelled

in anoth¬

er action in the same court , and not then discharged,
the court may order a jury to be drawn in the manner
above directed , out of the box containing
then undrawn

the ballots

; but in all other cases , the ballots con¬

taining all the names of all the jurors returned

and ap¬

pearing at such court , shall be placed together in the
same box , before any jury shall be drawn therefrom.
§ 367 . If , by reason

empannelled
remain

of there

being one or more juries

, or for any other reason , there

any ballois

shall not

undrawn ; or if, in consequence

of

jurors being set aside , no juror can be obtained from
the list of those returned by the sheriff , for the trial of
an issue , the court

may , as in other cases , order the

sheriff , or if he be a party
person to be appointed

in such

issue , some other

by the court , to summon

other

jurors as provided in sections 354 and 355 , who shall
be returned and sworn , as hereinbefore directed , and
shall be a competent
notwithstanding
rors returned

jury for the trial of such

issue,

there may be none of the panel of ju¬
by the sheriff upon such jury.

§ 368 . Before any jury

shall

be drawn , the

taining the ballots of the names

box con¬

of the jurors shall be

closed , and shall be well shaken , so as to intermingle
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such ballots : and the clerk shall draw such ballots,
without seeing the names written on them, through a
hole made in the lid of such box, so large only as con¬
veniently to admit his hand.
§ 369. If a juror be absent at the time his name is
drawn and called , or be set aside , or excused from
serving the ballot containing his name shall be folded
again , in the same manner as before, and returned to
the fox containing the undrawn ballots , so soon as the
jury shall be sworn to try such issue.
§ 370. The jury heretofore known as the petit jury,
is in this act , and may be hereafter , designated as , the
trial jury.
§ 371. Part 4 of this act is substituted for the article

of the Revised Statutes , “ of the return and summon¬
ing of jurors ;” and also for so much of the article of
the Revised Statutes, “ of trial and its incidents,” as
applies to the subject of this part, and also for the act
to provide for additional challenges to jurors, passed
April 12, 1847.
§ 372. Nothing in the first and second titles of this
part, shall apply to the city and county of New-York,
so far as to repeal any of the provisions contained in
the “ act in relation to jurors in the city of New-York,”
passed December 15, 1847.

V
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TITLE III.
Of

juries and jury trials in courts of Justices of the Peace and Justices * and other
inferior courts in cities.

§ 373. The town clerk shall, immediately after the
selection of jurors by the town officers, furnish to each
justice of the peace of the town , on request, a list of
the town jurors.
§ 374. The comity clerk in counties where there are
cities having no town clerk, shall on request furnish to
each justice of the peace in those cities, and to eveiy
justice or other officer, authorized to hold a justice ’s or
other inferior court in a city , in which jury trials in
civil actions, may be had, a list of the jurors returned
for the wards or districts for which such justices are
elected or appointed, who have for the preceding year
been county jurors, and who are herein designated as
town jurors, and shall serve as jurors in those courts
for the district or ward for the next year ensuing their
service as county jurors.
§ 375. Each justice shall keep a jury box and prepare
and keep ballots for the jury in his court, in the manner
required of the county clerk for courts of record, con¬
taining the names of all the town jurors, to be placed
and. kept in his jury box until drawn out for the trial
of an issue as required by law.
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§ 376 . A trial by jury must be demanded at the time
of joining the issue ; and if neither party shall require
a jury , they shall be deemed to have waived a trial by
jury.
§ 377 . When a trial by jury shall be demanded , the.
justice shall immediately , in the presence of the parties,
proceed to draw the names of twelve jurors , from the
names of town jurors in his box , in the manner in
which the clerk of the county is directed to draw jurors
for the trial of issues of fact : and the trial of the cause
shall thereupon be postponed , until a time and place
to be fixed by adjournment , in the same manner as if
a jury had not been drawn ; or , if neither party desire
an adjournment , then to a time and place to be deter¬
by the justice , or the same day or within the
next two days , exclusive of Sunday , a day of election,
or the fourth of July.
mined

§ 378 . A list of the jurors so drawn shall be im¬
mediately delivered by the justice to any constable of
the town or ward , with an order endorsed thereon,
directing him to summon the jurors named in the list,
to appear as jurors in the action , at the time and place
fixed for the trial , and it shall be the duty of the con¬
stable to proceed forthwith to summon such jurors , or
so many of them , as can be found , according to the
order ; and he shall make return thereof , at the time
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appointed , with his certificate , stating the names of the
jurors and

the number

him in making

of miles actually

travelled

by

such service.

§ 379 . At the time appointed

for the trial , and on the

return of the order , if the trial be not further adjourn¬
ed , and if adjourned , then

at the time

trial shall be adjourned , the justice
draw from the jurors
sons to constitute

summoned

to which

shall proceed

containing

summoned , if any , and of those
drawn , shall be returned
except that the ballots

the names of six per¬

names

,of jurors

not

summoned , but not

by the justice to his jury box,
containing

of them as shall be not liable
be destroyed.

the names of such

to serve

as jurors

§ 381 . If a sufficient number of competent
jurors

to

the jury for the trial of the issue.

^ 380 . The ballots

ferent

the

shall not attend , the justice

shall

and indif¬
may direct

others to be summoned , from the vicinity , sufficient to
complete the jury.
§ 382 . Six jurors shall constitute

a jury in a justice ’s

court , in a city or town , but , by consent of parties , a
less number

»

may constitute

it.
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§ 38S . The ballots , containing the names of the jurors
who shall serve on the trial of an issue , shall not be
returned to the same box from which they were taken,
until all the names have been drawn out . As often as
that shall happen , the whole number shall be returned
to the box , to be drawn as in the first instance.
§ 384 . Before a party shall be entitled to a jury , he
shall deposit with the justice the sum of three dollars,
for jury fees : and the justice shall pay to all jurors
who attend pursuant to the summons , as well to those
who do not actually serve , as to those who shall serve,
twenty -five cents each , to be included in the judgment
as part of the costs , in case the party demanding the
jury shall recover judgment , but not otherwise . The
justice shall refund to the party the fees of all jurors
who do not attend.
§ 385 . No adjournment shall be granted after the re¬
turn of the jury , unless the party requiring the same
shall in addition to the other conditions imposed on
him by law , deposit with the justice , to be immediately
paid to the jurors attending , the sum of twenty -five
cents each , such amount to be in no case included in
the judgment , as part of the costs . On such adjourn¬
ment , the jurors shall attend at the time and place ap¬
pointed , without

further summons or notice , and the
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fees for the jury , so deposited with the justice , shall re¬
main in his hands , until the jury are impannelled , and
shall he then immediately paid, to the jurors , or party
entitled thereto.
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NOTE.
The following note is added, more fully to explain the provisions
regulating the manner of selecting jurors.
The period fixed by the Revised Statutes for the selection of petit
jurors by towns , occurs only once in three years, and in consequence,
the duty is often wholly unknown or forgotten by those upon whom
it devolves . Great embarassment and delay have been occasioned by
the neglect to make their returns , and there is probably not a county
in the State where the clerk has not been obliged to remind the town
officers of the necessity of their attention to it.
By making this duty annual , and connecting
it will not be omitted.

it

with the assessment,

By the existing law, there is no rule by which the town officers are
governed in respect to the number of jurors to be selected and re¬
turned . Whether jury service be regarded as a tax or a privilege,
there is an equal propriety in apportioning its burthens and benefits
equally on those liable to jury duty.
To exhibit the disproportion which now exists among the towns of
the same counties , inquiry was made in September last, of the clerks
of three of the central counties in the State , respecting the returns
for the current year.
The replies to those inquiries are from only part of the towns in
one of the counties, and all of them in the others.
The number of jurors in proportion to the population is stated as
follows:
In Montgomery —

Amsterdam, .
Canajoharie, .

1 juror to 70 inhabitants.
1
“ 26
“

Glen, .

1

«

Mohawk, .

1 21

«

“

Root, .

1 21

«

“

41

«
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Charloston, .

1 juror to 39 inhabitants.

Fonda, .
Minden, .
Palatine, .

1
1
1

“
“
“

24
17
20

“
“
u

St . Johnsville, .

1

“

13

“

Herkimer—
Columbia, .
Danube,.

.

Frankfort,.

.

1 juror' to 23 inhabitants.
U 46
a
1
» 16
a
1

Fairfield,.

.

1

u

10

a

1

u

47

u

1

u

23 ■

u

u

78

u

German Flats , . . . . . . . .
.
Herkimer,.
Little Falls,.
Litchfield,.

.

1

u

23

a

Manheim, .

.

1

u

u

Newport,.

.

1

u

21
30

Norway , . . . . .

.

1

u

14

a

u

31

u

Ohio,.

a

! l

u

24

a

Salisbury.

..
.

l

u

36

a

Stark,.

.

l

u

27

a

Winfield,.

.

1

u

16

u

u

41

u

u

12

u

1 juror to 19
a
79
1
' u 82

u

Russia, .

Warren,.
Wilmurt,.

.

1
Oneida—

Trenton , .

.

Rome,.

.

Vienna,.
Deerfield, .
Sangerfield,.
New-Hartford, .

a
u

..
.

1

u

22

u

1

a

22

u

.

1

u

38

u

