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vices occupantur, quos mox inter fe fecundum digna-

tionem partiuntur.’ Tacit. de Mor. Gerim. c. 26. © Privati
¢ ac feparati agri apud eos nihil eft.’ Caefar de bell. Gall,
lib. 4. c. 1. The German tribes paffed annually from the
fields they had cultivated. ¢ Arva per anncs mutant.” Taciz.
de Mor. Germ. c. 26. ‘ Neque longius anno remaners uno
in loco incolendi caufa licet.” Cacfar de bell. Gall. lib. 4.
¢. 1. The condition of property among thefe nations [ have
treated in another work. Hifforical Differt. comcerming the
Auntiquity of the English Conflituzion, Part 1.

Similar diftinctions prevail in all barbarous nations, and
give rife to a fimilar way of thinking. * Formerly,’ fays
Mr. Adair, °“the Indian law obliged every town to work
‘ together in one body , in fowing or planting their crops;
¢ though their fields are divided by proper marks, and their
¢ harveft is gathered feparately. The Cheerake and Muflcohge
¢ fiill obferve that old cuftom.’ Hiflory of the American
Iudians.

Among the Indians of Peru, it is faid, that the territory
occupied was the preperty of the flate, and was regulated
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136 A VIEW OF SOCIETY

by the magifirate 3 and that, when individuals were permitted
to poflefs particular fpots, thefe, in default of male iffue,
returned to the community. Royal commentaries of Perz,
book . ¢h. 1. and 3.

It feems to have arifen out of the old cuftom, which
confidered land as the property of nations, that in Europe,
when all heirs failed, the property of the individual went
to the fift, or to the fovereign as reprelenting the ftate.

¢ Quod i maricus & mulier fine haerede mortui fuerint,
¢ & nopllus ufque ad feptimum gradum de propinguis &
¢ quibufcungque parentibus invenitur, tunc res fifcus adquirat.’
Li. Baivoar. tit. 14. L g.
¢ Fifeus tunc agat, quando nec patentum, nec filiorum,
nec nepotum, nec aghatorum , Nec cognatorum, Nec
¢ uxoris & mariti , quae {uccedat, extare comperitur perfona,
¢ fecundum veterum conflituta. > Edidtum Theoderici
Regis, ¢. 24.

The helds in pafture belonged to the community or tribe,
as well as the fields in tillage. The moment that the flocks
or herds of one individual left them, they might be poffeffed
ot occupied by thofe of another; and fo on in fucceflion.
It was under the influence of fuch manners that Abraham
faid to Lot, © Is not the whole land before thee? feparate
® thyfelf, T pray thee, from me; if thou wile take the left-
* hand, then I will go to the right; or, if thou depart
¢ to the right-hand, then 1 will go to the left.” Geuefis,
Ch. xil. ». 9. And to this ¢ondition of fociety the Roman
poets make frequent allufions , though they do not feem to
have underftood it with accuracy *.

When the territory of a tribe or nation ceafed to be its
ptoperty , and individuals acquired particular fpots or eftates,
which they cultivated for their ufe , and tranfmitted to theis

* Ante Jovem nulli fubizebant arva coloni,
Nee arare quidem , aut partiri limite campum
Fas erat; in medium quzerebants ipflaque tellus
Omnia liberius nullo polcente ferebat. VIRG.
Hon domus ulla fores habuit, non fxus in agris

Qui regoret oertis arva lapis. TIBULs
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poflerity , it was a confequence of the old manners, that
thefe improvements were regarded as the ufurpations of the
powerful on the weak; and hiftorians affure us, that it
happened both in Greece and Italy, that the land-marks
which had been fixed to diftingnifh the boundaries of pro-
perty, were frequent’y removed cr deftroyed. It feemed an
encroachment on the :ights of the people, that lands,
which, of old, paftured ind fferently the cattle of fucceffive
occupiers, fhould be allotted to the ufe and convenience
only of private men. It was, accordingly, not merely neceflary
to make laws to prevent the violation of privace rights 3 bur,
what is curious in an nncommon degree, even the rermini
or lajzd-marks, that they might remain unremoved for the
prefervation and the feparation of property, were exalted
into divinities. Thus, religion, as well as policy, held out
its terrots to force mankind to learn the art of appropias
tion, a~d to accept of power and riches.

Among the Celtic and German barbarians , the defacing
and the removing of land-marks were alfo common delin-
quencies; and, in the punifhiment of them, much feverity
was exercifed.

¢ Si quis limites complantaverit, aut zerminos fixos fuerit
‘ aufus evellere, fi ingenuus eft, perfingula figna vel notas
vicenos vi. fo'id. componat; fi fervus eft, per fingula
{igna L. flagella fufcipiat.” LL. Baivvar. tit, xis L. 1. €5 2.
* Si quis liber homo zerminzm antiguzm corruperit, aut
exterminaverit, & probatum fuerit, fit culpabilis Ixxx,
fol. medium regi, & medium in cujus fine fuerit terminus.
Si quis fervus alienus ferminum antiquune ruperit, aut
exterminaverit , mortis incurrat perienlum, aut fol. xl.
¢ redimatur.’ LL. Lo;zgobawf, Lb, 1. it 26, L 1,65 2.
See farther LL. Wifigorh. iib. 10. tit, 3. De terminis €3
Himitibus.,

Boundaries and limits are alfo an article in the code of
Gentoo laws; and the regnlations it holds out on this fubject
are, perhaps, a proof, that the mafs of the inhabitants of
Hindoftan, at the period of their enacment, had not loft
the idea of times which preceded the difcovery of the
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advantages of a landed property. Code of Gentoo lavos, ch. 13,

6
<

(2) ‘ Dominum ac fervum nullis educationis deliciis
dignofoas. Inter eadem pzcoraj in eadem humo degunt ;
donec aetas feparet ingenuos, virius agnofcat, *  Tacit.

¢ de Moy, Germn ¢, 20,

(3) * Sicivitas, in qua orti funt, longa pace & otio

¢ torpeat; plerique nobilium adolefcentium petunt ultro eas
* nationes, quae tum bellum aliquod gerunt , quia & ingrata
¢ genti quies, & facilius inter ancipitia clarefcunt. . . . .
¢ Nec arare terram aut expectare annum , tam facile per-
¢ fuaferis quam vocare hoftes & vulnera mereri: Pigrum
* quin immo & iners videtur fudore acquirere, quod poilis
¢ fanguine parare.’ Tacit. de Mor. Germ. ¢. 14.

(4) Tacit. de Mor. Germ. c. 15, 21. 24+ Struvius,

Corpus hiftoriae Germanicae, prolegom.

(s) ° Convictibus & holpitiis non alia gens effufius
indulget. Quemcumque mortalium atcere teco , nefas
habetur, pro fortuna quifque apparatis epulis excipit. Cum
defecere, qui modo hofpes fuerat, monftrator hofpitii &
comes , proximam domum noninvitati adeunt. Nec intereft,
Pari humanitate accipiuntur. Notum ignotumque, quantum
ad jus hofpitii, nemo difcernit. Abeunti, fi quid popofceris,
concedere moris : Et pofcendi invicem eadem facilitas.
Gaudent muneribus ; fed nec data imputant, nec acceptis
obligantur, > Taciz. de Mor. Germ. ¢, 21.

The American tribes, who refemble fo completely the

ancient Germans, are thus characterized by Lafitaz: © lls
¢ ont le ceeur haut & fier, un courage a I'épreuve, une

o Bnon

a

valeur intrépide, une conftance dans les tourmens qui eft
héroique , une égalité que le contre-temps & les mauvais
fuccés n’alterent point: Entre eux ils ont un efpece de
civilité a leur mode, dont ils gardent toutes les bienféances,
un refpe pour leurs anciens, une déférence pour leurs
égaux qui a quelquechofe de furprénant, & qu'on a peine
a concilier avec cette indépendance, & cette liberté dont
ils pareiflfent extrémement jaloux : Ils font peu careflans,
& font peu de démonftrations ; mais non obftant cela,
ils font bons , affables), & exercent envers les étrangers
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Iy 6 & les malheurenx une charitable hofpitalité , qui a de
' « © quoi confondre toutes les nations de I'Enrope. * Moeurs
S des Sauvages Americains, wol. 1. p. 106. See allo
Charlevoix, Journ., Hift. Jestre 21. Such, witha few excep-
tions, itis to be thought, is the character of all nations in
tio an early age of fociety.
n:;; (6) Tacit. de Mor. Germ. c. 15. Struvius, Corp. Hifk
Ger. prolegom. Cluver. Germ. Antig. lib. 1.
() ©Cibi fimplices, agreftia poma, recens fera, autlac
concretum. Sine apparatu, fine blandimentis, expellunt
famem. Adver{us fitim non eadem temperantia, Siindulferis
ebrietati, fuggerendo quantum concupifcunt, haud minus
facile vitiis, quam armis vincentur. > Taciz. de Mor.
g Germ. c. 23.
(8) Crebrae ut inter vinolentos rizae, raro conviciis,
{aepius caede & vulneribus, tranfiguntur. Sed & de recon-
¢ ciliandis invicem inimicis, & jungendis affinitatibus, &
adfcifcendis principibus, de pace denique ac bello, plerum-
que iz conviviis confultant : Tanquam nulle magis tzmpore
aut ad fimplices cogitationes pateat animus, aunt ad magnas
incalefcat. Gens non aftuta nec callida aperit ad hoc fecreta
pectoris licentia loci. Ergo detedta & nuda omnium mens
poftera die retractatur: Et falva utrinfque temporis ratio eft.
Deliberant dum fingere nefciunt ; conftituont dum errare non
poffunt. > Tacit. de Mor. Germ. c. 22.
b The deliberating on bufinefs , and the holding of conncils
of ftate during entertainments,, was the practice of the Celtic
:5 and Gothic nations. And, it is remarkable, that the word
5 mailum ot mallus, which , during the middle ages, denoted
the national affembly, as well as the county-court , is a

o n oA n
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2 derivative of mael, which fignifies convivium,

; From this union of feftivity and bufinefs , thers refulted
: evils which gave occafion to regulations which cannot be read
. without wonder. It was a law of the Longobards , © Ut nullug
i ¢ ebrius fuam caufam in mallum poffit conquirere , nec tefti-

‘ monium dicere; nec comes placitum habeat nifi jejunus.’
LL. Longobard. lib. 2. tit. 52. 1. xi. We read in Capiz. Kav.
€ Lud. ‘ Redtum & honeftum videtur ut judices jejuni caufas
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¢ audiant & difcernant.” Lib. 1. I 62.ap. Lindenbrog. And
the following law was made in a fynod heid a Winchefter
ann. 1308, ‘ltem, quia in perfonis ebriis legitimus dici non
¢ debet confznfus , inhibemus, nein tabernis per quaccunque
¢ veba, au nili jejuna (aliva, vir aut mulier de contrahendo
¢ matrimonio libi invicem fidem dare pracfumant.” Wilkins
¢ Concil. tom. 2, P. 298,

This yudenels, of which we fee the fource in Tacitus,
feems to have continued very long in England. Non exolevit
¢ hattenus mos antiquus, * fays Sir Henry Spelman, “nam
¢ i malli: feu placitis, quae affifae jam vocantur , vicecomi-
¢ tes provinciarum b's quotannis magnam exhauriunt vim
¢ pecuniae, in judicibus nobilibufque patriae convivandis.’
Gloff. p. 385. In Scotland, in the memory of perfons yet
a'ive, the lawyers and reriners of the courts of juftice did
bufinefs conftantly and openly in the tavern. It is likewife
obfervable, that fome particulars which regard the inftitution
of the jury, are to be explained and illuftrated from thefe facts,
and this way of thinking. Hiftorical Differtation concerning
the antiquity of the Euglish conflit. Part 4. Seif. 2.

(9) * Nullas Germanorum populis wrbes habitari, fatis
notum eft, ne pati quidem inter fe juntas fedes. Colunt
difcreti ac diverli, ut fons, vt campus, ut nemus placuit....
Nec enim cum ubertate & amplitodine foli labore conten-
dunt, ut pomaria conferant, & prata feparent, & hortos
rigent, Sola terrae feges imperatur, Unde annum quoque
ipfum non in totidem digerunt fpecies : Hiems, & ver, &
aeftas, intelletum ac vocabula habent: Autumni perinde
nomen ac bona ignorantur.’ Tacit. de Mor. Gernz. c. 16. 26.
(10) © Ceterum nec cohibere parietibus deos, neque in
ullam humani oris fpeciem affimilare, ex magnitudine caelef-
tium arbitrantur. Lucos ac nemora confecrant , deorumgue
nominibus appellant fecretum illud, quod fola reverentia
vident. Aufpicia fortefque ut qui maxime obfervant.” Tacit.
de Mor. Germ. c. 9. Stravius, Corp. Hift. Germ. prolegom.

(t1) Tacit. de Mor. Germ. c. 12. Cluver , Germ. Antiq.
lib. 1.

(12} ‘Ducss exemplo potius quam imperio , i prompti,
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¢ {i confpicui, fi ante aciem agant, admiratione praefunt, ’
Tacit. de Moy, Germ, ¢. 7.

(i) . Nigra {cuta, tincta corpora, atras ad proelia noctes
legunt. . . . Cedere loco , dummodo rurfus inftes ,

confilii quam formidinis arbitrantur,” Tacit. de Mor, Gerina.
€. 6. 43.

A writer of reputation has, of late, advanced an opinion,
that our European anceftors were averfe from deceit and
firatagem. Yet a propenlity to thefe is perhaps a chara&eriftic
of all barbarous nations ; and, that it applied to our forefathers,
the teftimony before us is a fufficient proof. In oppofition to
the barbarians of Europe , he holds out the American Indians,
and contends that they are defedive in active courage. Open
violence he accounts as defcriptive of the former; a reliance
on ftratagem and (urprife , he remarks as peculiar to the latter.
And, as the caufe of this diverficy , he affigns different
original dilpofitions. Skezches of zhe Hiflory of Man, vol. 3.
P 23. 24.

The truth is, that a pronenefs to open violence, is to be
applied to the American as well as to the European favage;
and that the love of ftratagem and furprife was not lefs peculiar
to the European than to the American, Stratagem and {urprife,
in America and in Germany, and indeed in all tribes and
nations whatever, are parts of the art of war » ot of military
prudence, and refer not to courage. When the military art
is neareft to pert.Gion, and when calivation is higheft, there
will be lels of ftratagem in war; for cunning , if T may he
aliowed the expreflion, is the wildom of weaknefs.  The
ingenious author hazards a conjelture for a difcovery, and
miltakes f.r phil fophy a faily of vivacity.

(r4) ‘Latrocinia nullam habant infamiam, quae extra
¢ fines cujulque civitaus fiunc ; atque ea juventutis exercendae
* ac defidize minuendae caufa fieri praedicant,’ Caefar de
Bell. Gail. b, 6.¢c. z2. * Materia munificentias per bella,
& rapws.’ Tacit. de Mor. Germ. ¢. 14.

Among the Greehs the fame manners were known, Tt was
common umorg them , inearly times, for the nore enlinent
and powerful to exercife, with reputation and honor, the
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crimes of robbery and piracy. Thucydides, lib. 1. Homer,
Odyff. 3. Such is the cafe in all rude communities. In the
wilds of America this way of thinking is prevalent at this hour,
Wartiors, reftlefs and imparient, affociate tog.ther, and feek
for renown and plunder beyond the boundaries of [!‘l\—.it wibe.

Tt is of bodies of this kind that Lafiten fpeaks in the following -

paflags ; which is not to be read, without recalling to one’s
mind what Caefar and Tacitus have faid of the Gauls aud
Germans.

¢ Le partis détachés, qui fe forment en pleine paix , pout
ne pas intéreffer la nation par des hoftilités, lefquell:s
¢ pourroient avoir des {uites facheufes, vont porter la guerre
chez les peuples les plus réculés. . .0 . . Cette petite
guerre eft un véritable affaflinat, & un brigandage, qui
n’a nulle apparence de juffice, ni dans le motif qui l'a fait
entreprendre, ni par rapport aux peuples, a quielle eft
¢ faite ; ‘ils ne font feulement pas conpus de ces nations
éloignées , ou ne le font que par les dommages qu’ils leur
¢ caclent | lorfquils vont les affommer ou de faire efclaves
¢ prefque Jufques aux portes de leur palifades. Les {auvages
¢ regardent cela néanmoins comme ziz belle aétion,” Tom. 2.
p- 169.

1t was under the influence of fuch manners that the northern
nations carried on thofe piratical incurfions,, which, from the
time of Charlemagne, filled Evrope with terror. They were
planned and conducted by men of rank , and conferred honor
on them, and on the inferior adventurzrs. Yet modern
hiftorians , who are perpetually app!ying modern notions to
ancient times, attend not to this circumftance, and treat
thefe maritime expeditions with a feverity that may be moral
enough , but which is hiftorically m}udx ious and abfurd.

In the age of Tacitus, the only German community who
appear to have conceived the b'ame of this conduct, were
the Chauci. For the great fuperiority and rcfinement of this
people, 1 pretend not to account. But though , in general,
it confifted with honor and merit, among the German ftates,
to commit {poil and plunder among neighbouring nations ;
yet, it is not to be forgot, that the theft or violence of an
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individual within the territories of his own tribe, was atrocioug,
and a fubject of punihment, This circumftance, which js
curious in the hiftory of morality, is to be explained from
the condition of an infant fociety. Their riches, confifting
chiefly of herds and flocks, which wander over vaft tracts of
country, are only to be protected by the terrors of juftice.
Hence the laws of the barbarians aflixed deazh to the crime of
ftealing a horfe, while the affaflination, or the murder of 4
man, was expiated by a piece of money or a fins. ¢ Qui
¢ caballum furaverit, capite puniatur.’ LL. Saxorn tit. 4.4 1.
The extent of their forefts, while it contributed to render
more eafy the abftraction of cattle, made it the more neceflary
to punith the offence. It alfo was a refult of their unappro-
priated folitudes , that the proprietors of cattle found a diffie
culty in tracing them. Hence the cuftom of fixing bels to them,
¢ Mos quippe amtiguus inoleverat Francis » & maxime
¢ Auftrafiis, ut pafcentibus equis zintinnabula imponerent ,
¢ quo fi forte longius in pafcendo aberraffent » eorum fonitu
¢ dignofci poffent.’ Lindenbrog. Gloff. voe. Timzinnabulum.
And what is worthy of notice, the taking away of thefe bells
was a heinous delinquence, and punithed feverely. *Si quis
¢ tintinnabulum involaverit de jumento vel bove, folidum
¢ reddat. De vacca tremifles duos; De berbicibus vel qui-
¢ bufcunque pecoribus ,» tremifles fingulos cogatur exfolvere.’
LL. Wifigoth, lib. 7. tit. 2. /. 11. See alfo LL. Salic. tit. 29.
€& LL. Bargund. tit. 4. § . In general, the atrocity of
theft among the Gothic nations, may be gathered from the
following Swedifh law, which is of high antiquity. ¢ In fortd
€ reum fecuri, furca, defoflione, vivicomburio animadvert;
¢ pofle, nec eo nomine vel haeredibus, vel ecclefiae , vel
* regi, ullam fatisfactionem deberi.” Stiermboop de jur,
Suev. €5 Goth. ves. p. 366.

Thefe important circumitances in the hiftory of manners,
the legality of a diftant robbery, and the criminality of a
domeftic one, which are fo pointedly illuftrated by theearly
ftate of the Gre.ks, by that of the German and Celtic barba-
rians, and by the condition of the American tribes at this
heur, receive a confirmation, of the greateft weight, from
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the confideration of the Gentoo jurifprudence. In the code of
Gentoo laws, there is this remarkable ordinance.

* The mode of shares among robbers is this: If any thicves,
¢ by the command of the magifirare , and with bis affiffance,
¢ have committed depredations upon , and brought any booty
* from another province , the magiftrate thall receive a fhare
¢ of one fixth of the whole; if they receive no command or
affiftance from che magiftrate, they (hall give the magltrate,
& in that cafe . one tenth for his fhare; and, of the remainder,
their chief fhall*receive four fhares; and wholoever among
them is perfect mafter of his occupation, {hall receive three
* {hares; alfo, whichever of them is remarkably firong and
ftout, fhall receive two fhares, and the reft fhall receive
‘ one fhare; if any one of the community of the thieves
happens to be taken, and fhould be releafed from the
cuteherry *, upon payment of a fum of money, all the
thieves fhall make good that {um by equal {hares. > Code of
Gentoo laves, p. 146.

A perfon who has not confidered favage and barbarous
manners, will think, with the utmoft fusprife, that a magifirate
fhould not only command a robbery, and give his countenance
and protetion to thieves, but even participate in their
plunder. Such, notwithftanding, is the {yftem of equity
among all rude natiens. While diftant expeditions , however,
and robberies , were thus confidered as legal and honorable,
the difturbers of domeftic quiet and happinefs were punifhed
among the Hindoos with the greateft rigor.

* 1fa man,’ fay their laws, © fteals an elephant, or a
¢ horfe, excellentin allre(pects, the magiftrate fhall cut off
“ his hand, and foot, and buttock , and deprive him of life.

¢ 1fa man fteals an elephant, or a ho'fe , of fmall account,
¢ the magiftrate fhall cut off from him one hand and one foots

¢ Ifaman fteals a camel or a cow, the magiftrate fhall
¢ cut off from him one hand and one foot.” Gewioo [awrs,
P. 249.

There are, in this code, @ great variety of laws againft

o oo
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* A court of jullise.
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domeftic thefts and robberies. The ftate of fociety of the
Hindoos , to which ic has a reference , refembles very much
that of the German barbar ans, when they had overtnrned
the empre of the Romans; and a comparifon of it wich the
laws of the Ripuarians, Burgundians, Longobards, and
Franks, would lead to many curious difcoveries in the pro-
grefs of legiflation and government.

(15) ¢ Nec regibus infinita aot libera poteftas. . . .
¢ De minoribus rebus principes confultant, de majoribus
omnes. lIta tamen, ut ea quoque, quorum penes plebem
arbitrium eft, apud principes pertradtencur. Coeunt, nili
quid fortuitum & fubitum incideric, certis diebus , cum aut
inchoatur Lupna ant impletur; nam agendis rebus hoc
aufpicatiffimum initivm credunt.. . . . . Rex vel
princeps, prout aefas cuique, prout nobilitas, prout decus

bellorum , prout facundia elty audisntur, a.&oritate

¢ fuadendi, magis quam jubendi poteftate, Si difplicuic fen-
tentia , fremitu alpernantur:. Sin placuit, frameas concu-
tiunt.” Tacit. de Mor. Germ. c. 7. 1 1.
This limitation of government is a confequence of manners
in early times ; and, noiwwithftanding what is obferved by
many writers of antiquity , it {eems very clear, that the
popular or republican mode of adminiftration is prior to
monarchy.

In every rude community we know, the government has
a furprifing affinity to that of the Germans, as defcribed by
Tacitus. And this is peculiarly obfervable of the American
nations. © Tout,’ fays Charlevoix of the Americans, ¢ doit
* étre examine & arrété dans les confeils des anciens, qui
juge en derniére inftance.’ Journ, Hiftorig. lettve 18,
The higheft citle among the Americans |’ fays Mr. Adair ,
either in military or civil life, figrifies only a chieftain :
They have no words to exprefs defpotic power or arbitrary
kings. . . . The power of their chiefs is an empey
found. They can only perfuade or diffuade the people,
either by the force ofgoo! nature and clear reafoning, or
coloring things {0 as to fuit their prevailing paffions. It is
reputed merit alone that gives them any titles of diftin@ion
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among the meaneft of the people. . . . When any
national affair is in debate, you may hear every father of
a family {peaking in his houfe, on the fubject, with rapid
and bold fanguage, and the utmoft freedom that a people
can ufe. Their voices , to a man , have due weight in every
public affair, as it concerns their welfare alike.’ Hiff. of

the American Indians, p. 428. See allo Lafitax , tom. 2.

p.
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(16) © Ac primo ftatim Chaucorum gens, quamquam
incipiat a Frifiis, ac partem litoris occupet, omnium quas
expofui gentium lateribus obtenditur, donec in Cattos ufque
finuetur. Tam immenflum terrarum fpatium non tenent tan-
tum Chauci, fed & implent : Populus inter Germanos
nobiliflimus , quique magnitudinem fvam malit juftitia tueri.
Sine cupiditate , fine impotentia, quieti fecretique, nulla
provocant bella, nullis raptibus aut latrociniis populantur.
Idque praecipuum virtutis ac virium argumentom eft, quod,
ut fuperiores agant, non per injurias affequuntur, Prompta
tamen emnibusarma, ac fi res pofcat exercitus : Plurimum
virorum equorumque : Et quiefcentibus eadem fama.” Zacit.

de Mor. Germ. ¢. 35.

€

* Fennis mira feritas, foeda paupertas, non arma, non
equi, non penates: Victui herba, veftitui pelles, cubile
humuos. Sola in fagittis fpes, quas inopia ferri offibus
afperant. Idemque venatus viros pariter ac feminas alit.
Paflim enim comitantur, partemque praedae petunt. Nec
alind infantibus ferarum imbrinmque fuffugium , quam utin
aliquo ramorum nexu contegantut. Huc redeunt juvenes,
hoc fenum receptaculum. Id beatins arbitrantur, quam
ingemere agris, illaborare domibus, f{uasalienalque fortunas
fpe metuque verfare. Securi adverfus homines, fecuri
adverfus deos, rem difficillimam affecuti funt, wt illis ne
voto quidem opus fit. > Zucit. de Mor. Gerin. ¢. 46.
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(1) VIR. MILLAR on the Diftintion of Ranks, ch. 1.
Skeeches of the Hiftory of Man, vol. 1. Dr. Robertlon,
Hiftory of America, vol. ¥. p. 318.

(2) * Verberare fervum, ac vinculis & opere coercere,
¢ rarom.’ Tacit. de Mor. Germ. c. 2.

(3) ° Domus officia uxor & liberi exequuntur.’ Tacit. de
Mor. Germ. c. 25. ° Liberos fuos, ’ fays Cacfar of the
Gauls, °nifi quum adoleverint, ut munus militiae fuftinere
* poflint, palam ad fe adire non pativatur; filiumque in
* puerili aetate in publico in confpectu patris afliftere turpe
¢ ducunt.’ De Bell, Gall. lib. 6. ¢c. 18.

(4) “Quum ex captivis quaereret Caefsr, quamobrem
© Arioviftus proelio non decertaret ? hanc reperiebat caufam
¢ quod apud Germanos ea confuetudo effet, ut matres familias
¢ earum fortibus & vaticinationibus declararent, utrum proelium
¢ committi ex vfu eflet necne, eas ita dicere, oz effe fas
¢ Germanos fuperare, [i aute novam luzam proclio coi-
€ tendiffent.” Caefar de Bell. Gall. lib. 1. ¢. 5o.

(5 ) Strabo lib. 7. Struvius, Corpus Hiftor. German.
prolegom. Cluver. German. Antig. lib. 1.

(6) © Inefle quinetiam fan&um aliquid, & providum
¢ putant. « . . Vidimus {ub Divo Veflpafiano Velledam
¢ diu apud plerofque numinis loco habitam. Sed & olim Auri-
¢ niam, & complures alias venerati funt, non adulatione ,
¢ nec tamquam facerent deas.” Taciz. de Mor. Germ. c. 8.

The honors of divinity came to be preftituted to thefe
women with a wonderful profufien. Among the monuments
of antiquity in Germany, many aitars, with inforiptions to
them, have been dilcovered; and, both in England ard
Scotland, there are remains of the fame kind. Keysler ,
Antiq. Select. Septenty. 85 Celt. p. 179—448. Camden
Britannia, paffim. The appellation given them, in Caefar,
is matves familias ; and thefe inferiptions bear matribus or
mazrronis Sucvis, Treveris, Aufanis, &c.
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Under Paganifm and Chriftianity , the fatidical arts they
practifed drew upon them a vety different fate. The credu.
lity of the Pagan advanced them into goddefles. The more
criminal ignorance of the Chriftian confidered them as witches,
and configned them to the fire. Their mutterings were con-
ceived to be magical. 1t was thought they could fafcinate
children with a look, were in covenant with demons, to
whofe embraces they fubmitted, could blaft the fruits of
autumn , raife commotions in the air, and interpret dreams.
What is remarkable, the laws againft fuch women, and
againft witchcraft, were not abrogated in England till the
vear 1736 : And, in other countries of Europe, there are
ftill regulations in force againft thefe miferable obje@s, and
this imagin-ry crime.

(%) “ Ad matres ad conjuges vulnera ferunt : Nec illae
¢ numerare, aut exfogere plagas pavent. > Tacit. de Mors
Germ. c. 9. Cluver. Germ. Antig. lib. 1.

(8) ‘Feminae lineis amictibus velantur, eofgue purpura
variant, > Tacit. de Mor, Germ. c. 17. ¢ Cadurci, Caleti,
Ruteni, Bituriges, ultimique hominum exiftimati Morini,
imo vero Galliae univerfae vela texunt. Jam quidem &
Tranfrhenani hoftes : Nec pulchriorem aliam veftem eorom
feminae noverunt.’ Plin. Hiff. Nat. lib. 19. ¢. 1. Con-
cerning the Longobards , there is the following paflage in
Paulus Diacozzus @ * Veftimenta eis erant laxa, & maxime
¢ linea, qualia Anglo-Saxones habere folent, ornata inftitis
¢ latioribus, vario colore contextis.’ Hift. Lonzgobard. b, 4.
¢. 7. And of the daughters of Charlemagne , there is this
notice in Eginbard. * Filias lanificio afluefcere, coloque ac
¢ fufo, ne per otium torperent, operam impendere , atque
* ad omnem honeftatem erudiri juffic.” Viz. Car. Mag. In
America, according to M. Adair , the women are the chief,
if not the only manufacturers. The men judge, that if they
thould perform cffices of this kind, it would exceedingly
difgrace them. Hift. of the Amer. Indians | p. 423. Thele
offices, however, being characteriftic of the women , are
honorable in them. In Rome, during the virtuous times of
the republic y the employments of the women were the diftaff
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and the fpindle ; and Pluzarch has faid y in reproach of Fulvia
the widow of Clodivs, that the could neither {pin nor ftay
at home. Vit, Anion,

(9) *Statim e fomno, quem plerumque in diem extrahunt,
¢ lavantur, faepius cdlida, ut apud quos plurimum hicms
€ occupat.’ Tacit. de Mor. Germ. c. 22.

——— “ Mollefque flagellant
¢ Colla comae.’
MarT. Erig. lib. 12

¢ Partemque veftitus {uperioris in manicas non extendant,
¢ nuda brachia ac lacertos: Sed & proxima pars pectoris
¢ patet.’ Tacit. de Mor. Germ. ¢, 17, *Cet ufage,’ fays
Pellougier, “ s’clt confervé en Saxe, en DPrufle, & en
¢ Livonie. Les femmes'y portent des chemifes {ans manches,
¢ & leiffent leur gorge A découvert. ~ Hiff. des Celtes,
lib. 4. ch. 4.

Diodorus Siculus, iib. 5. records the comelinefs both of
the Gaolic and German women; and Biffula, a German
beauty, is celebrated by Azfonins.

( 10) ¢ Matrem fuam,’ fays Tacitzs of Civilis, ¢ forerefs
¢ que, \fimul omninm conjuget , parvofque liberos, confiftere

¢ a tergo jubet, hortamenta victoriae.’ Hiff. lib. 4. “In
14

proximo pignora; unde feminarum ululatus audiri, unde
vagitus infantiom. . . . . Memoriae proditur quafl-
dam acies, inclinatas jam & labantes, a feminis reftitutas,
conflantia precum, & obje®tu pectorum, & monftrata
cominms captivitate, quam longe impatientius feminarum
{varum nomine timent.’ Tacit. de Mor. Germ. ¢. 7, 8.
Ut vicorum cantu, feminarum ululatu, f{onuit acies.” Tacit.
Hift, /ib. 4. See allo Cacfar de Bell. Gall. lib. 1. ¢. §1.

* Adeo ut efficacius obligentur animi civitatum, quibus
inter obfides puellae quoque nabiles imperantur.’ De Mor.
Germe. ¢. 8. Suetowius , {peaking of the tranfactions of
Auguftus againft the barbarians, has thefe words: * A qui-
* bufdam novum genus obfidum feminas exigere tentaverit;
* quod negligere marium pignora fenticbat.” Vit. Aug. c.'21.
(11) *Sororum filiis idem apud avenculum qui apud
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¢ patrem honor.’ Taciz. de Mor. Germ. ¢. 20, Hence it
is, fiys Montefquieu, that our earlieft hiftorians fpeak in
fuch ftrong terms of the love of the kings of the Franks for
the children of their fiffers. L'efprit des Loix, liv. 18. ch. 22.
Joha de Laet remarks of the Brafilians, thac they call their
uncles and aunts fatbers and mothers ; and the {fame
cuftom prevails smong the north American Indians. Adair ,
hift. of the Amer. Indians, p. 213. Among the Hurons,
fays Charlevoix , with whom the .dignity of the chief
is hereditary, th: fucceflion is continued through the
womer ; {o that, at the death of a prince, it is not his
own, but his fiffer’s forz who fucceeds; and, in defaule of
him, the neareit relation in the female line. Tt is added,
Si toute un branche vient & s'¢tsindre, la plus noble
¢ matrone de la tribu, ou de la nation, choifit le fujet ,
¢ qui lui plait davantage, & le declare chef.’ Journ. Hift
Lett. 18. ° Ethiopes,’ fays Domaftenus, © fororibus potifli-
¢ mum honorem exhibent, & fucceflionem tradunt reges,
¢ non fuis, fed fororum filiis.” De mor. Gent. Thefe facts,
which coincide fo curioufly , exprefs, in a forcible manner,
the early imoortance of the fex.

(12) * Necaut confilia earum afpernantur, aut refponfa
¢ negligunt.” Tacit. de Mor. Germ. c. 8. To deliberate ,
in public, on national concerns, was a privilege common
to the womezn in all the Guch\ic and Celtic tribes. Plutarch,
de vivtut. mufier. Polyaenus in Stratag. Iib. 7. This advan-
tage they enjoyel alfo in old times in Greece. Goguet,
part 2. book 1. ch. 4. And, atthis hour, in America,
they are called to the national meetings, to give their advice
and counfel. Charlevoix , Journ. Hiff. let. 13. 18. *© Les
¢ femmss,’ fays Lafitazz,’ font toujours les premiéres qui
¢ délibecent, ou qui duivent delibérer, felon leur principes,
“ fur les affaires pariiculiéres ou communes. Elles tiennent
® leur confeil & part, & en conféquence de leur détermi-
¢ nation , elles donnent avis aux chefs des matiéres qui {ont
¢ fur le tapis, afin qu'ils en deliberent a leur tour. Les
¢ ch:fs, fur ces avis, font affembler les ancizns de leur
¢ tribu; & i la chole dont on doit traiter intérefle le bien
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¢ commun, tous fe réuniflent dans le confeil général de I
¢ pation. > Tonte ¥. pe 497

The German women, after their nations had made con-
quefts, fill actended to affairs. As they debated, in the
days of Tacitus, in the aflemblies of their tribes, fo they
appeared afterwards in the Gothic parliaments. Among the
Franks, as well as the Anglo-Saxons, the Queens had an
active fhare in the government; and, among the former,
there is the example of a Queen who received a national
homage. Greg. of Tours, lib. 4. Werburgh, Queen to
King Wightred , aflifted at the wittenagemot, or national
council,, held at Berghamfted. Chron. Sax. p. 48. Malmsbury,
1ib, 2. mentions a parliament held by King Edgar , in which
he was affifted by his mother Alfgina. And Canute is faid,
inanational affembly, to haveaded by the advice of Queen
Emma , and the bifhops and nobility of England. AMaz, e/t
P- 423.

When the crown fell to a prince in his minority, the queen-
mother had the guardianthip, Thus Fredegund had the
guardianthip of her fon Clotarius II. Brunehild of her grand.
fons Theodebert and- Theoderic, and Balthildis of her fon
Clotarius III.

(13) The following particulars , as well as thole already
mentionsd , favor the notion of the importance of women
in early times. ¢ Apud Saunitas vel Samnites, de adolef
¢ centibus & virginibus quotannis publicum habetur judicium.
¢ Quem igitur eorum optimum efle fententia judicum pro-
¢ nunciarit, is fibi ex virginibus eligit uxorem quam vult,
¢ deinde fecundus ab eo alteram, &fic de ceteris deinceps.’
Damafc. de Moy, Geat. ¢ Sauromate uxoribus in omnibus
¢ obtemperant , tamquam dominabus.’ Ibid. © Lycii vitam
¢ {uftinoerunt ex latrociniis. Legibus autem non utuntur ,
¢ fod conluetudinibus, dominanturque ipfis feminz inde
¢ ufque 2b initio.” Heraclides de Politiis Graecorum, ©Jn
¢ ea regione quam Athamanes babitant, mulieres terram
¢ colunt, viri greges pafcuat.” Ibid, Tacitus difcour{ing
of the ancient Britains , has thefe words. ¢ His atque talibus
¢ invicem inftructi , Boadicea generis regii femina, duce

L 4




152 A VIEW OF SOCIETY

¢ (neque enim feaum inimperiis difcernunt) fampfere univerfi
¢ bellum.” Vit. Asric. c. 16. 1n Homer, who paints rude
maonets , the women maoke a figure. In Virgil, who de-
fcribes refined manners, they are infipid. Helen, Hecuba,
Andromache , Penelope, Nauficaa, and Calypfo, have
marked and diftinét characters. Bur Lavinia feems to be
without paffions of any kind, and to have that nothingnefs
of character which , in the ages of civility, is too frequently
connected with the moft enchanting forms, The women
of Egypt were highly prized, and had a kind of authoricy
over the men. The toilsts of the goddefles in Homer,
and the gay dreffes of the Greek ladies, feem to mark the
confideration of the fex. At Sparta, the women inter-
ferzd in the affairs of ftate , and affumed a (uperiority over
the men. ‘ Les fommes,’ fays Charlevoix of the Americans,
¢ ont la principale autorité chez tous les peuples de la
* langue Huronne, fi on en excepte le canton Iroquois

d’ Onneyouth, ot elle eft alternative entre les deux fexes.”
Journ, Hift. lett, 18,

The importance of women among the Hindoos, is illule
trated in a firiking manner by the following laws.

* If a perfon has called a modeft woman unchafte, and
¢ the woman, or her husband, fhould male complaint to
 a magiltrate , whenever the perfon accufed appears before
the magiftrate, or arbitrator, he fhall, vpon the fpot,
anfwer to the complaint, and make no delay.
¢ If a woman, impelled by any calamity, fhould come
to any perfon, and remain with him , if he commits
fornication with that woman , the magifirate fhall fine
him two hundred and fifty pauns of cowries.
¢ If a man {peaks reproachfully of his wife’s father or
mother , the magiftrate fhall fine him fifty puns of covories.
¢ If a men is prepared to caft upon a woman’s body
tears, or phlegm, or the pairing of his nails, or the gum
of his eyes, or the wax of his ears, or the refufe of
vidtuals, or fpittle, the magiftrate fhall fine him forty
puns of covories.
¢ If 3 man throws upon 2 woman, from the neck upwards ,
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¢ any fpue, or urine, or ordure, or femen, the magiftrate
{hall fine him one hundred and {ixty puzs of cowwries.
* So long as a woman remains unmartied, her father
¢ fhall take care of her; and, fo long as a wife remains
¢ young, her husband fhall take cate of her ; and, in her
‘ old age, her fon fhall take care of her; and if, before
¢ a woman’s marriage, her father fhould die, the brother,
¢ or brother’s fon, or fuch other near relations of the
¢ father, fhall take care of her; if, after marriage, her
¢ husband {hould die, and the wife has not brought forth
¢ a {fon, the brothers, and brothers fons , and fuch other
¢ near relations of her husband, fhall take care of her :
* 1If there are no brothers, brothers fons, or fuch other
“ near relations of her husband, the brothers, or fons of
¢ the brothers of her father fhall take care of her ; and,
¢ in every fage of life , if the perfonswho have been allotted
¢ to take care of a woman, do not take care of her, each,
in his refpe@ive ftage accordingly, the magiftrate fhall
‘ fine them.” Code of Gewtoo laws, p. 15X, 163. 214
220. 224. 282. T
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Conciliabat enim vel mutua quamque cupido,
Vel violenta viri vis, atque impenfa libido,
Vel pretium, glandes, atque arbuta, vel pira lecta.’
Lucres. lib. g
{2) ¢ Interfunt parentes & propinqui ac mumnera probant:
¢ Munera non ad delicias muliebres quaefita, nec quibus
nova nopta comatur ; fed boves & frenatum equum, &
fcutum cum framea gladioque. In haec munera zxor
accipitur,, atque invicem ipfa armorum aliquid, viro offert.
Hoc maximom vinculum , haec arcana facra, hos conjugales
deos arbitrantur.” Tucit. de Mor. Germ. c. 1§,
Remains of thefe ufages are to be found during every
period of the middle ages. About the year 500, on the

(1) ¢ ET venus in Sylvis jungebat corpora amantum ;
é
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marriage of Alemberga, the niece of Theodoric King of
the Oftrogoths, that prince wrote a letter to her husband,
Hermanfrid, King of the Thuringians ; from which it appears,
that drefled or accoutred horfes were prefented ; and, in
Loccenius, there are other examples to the fame purpole.
Antig. Sueo-goth. lb. 2. Among the lrith, a war- horle
and a fpear were conjugal prefents, till a late aera.  Ejuf
¢ modi quidpiam,’ fays Sir Hewry Spelmasn, in allufion to
the paflags quoted from Tacitus, ®apud Germanorum nepotes
¢ Hibernicos ipfimet aliquando deprehendimus. Egzamn fcili-
S cet militarem cum frames inter jugalia munera {olennius
¢ fuifle, fed a patre fponfae donatum. Addebant autem
¢ Hiberni cytharam , ut blandioris fortunae folatium.’
Ghofl> p. 194.

In the American marriages, an interchange of prefents
was alfo an effential circumftance, and gave them a fanction
and validity. ° Le mariage n’eft pas plucor refolu que les
¢ parents de DI'époux envoyent un préfent dans la cabane
¢ de Vépoufe. Ce préfent confifte en des colliers de por-
celaine, des pelleteries, quelques couvertures de fourrure,
& d’autres meubles d’ufage, qui vont aux parencs de la
fille, a laquelle on ne demande point de dot; mais feule-
ment quelle veuille accepter Pépoux qu’on lui offre. Ces
¢ {ortes de prefents ne fe font pas feulement une fois, il
¢ gen fait un efpéce d’alternative entre les deux cabanes
¢ des futurs époux , laquelle a fes loix prefcrites par la
¢ coutume ; mais, dés que les prélents font acceptés, le
¢ mariage eft cenf¢ conclu, & le contrat paflé.” Lafitaz,
tem., 1. p. §65.

From the words of Tacitus, it appears, that among the
Germans the confent of the parents or relations was parti-
cularly neceffary in the contradting of marriages; and this
is ftill more obvious from the laws of the barbarians, after
they had made conquefts. LL. #ifigozh , lib. 3. tit. 2. 4. 8.
LL. Saxon. tit.6. LL. Frifionum, tit. 9. The reafon was,
that the young men and the young women might not,
through paffion , marry into families hoftile to their own,
In a ftate of fociety which is confined , and where governs
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ment is imperfect , divifions and animofities among chiefs
are frequent, and carried to extremity. It is ufeful to
remark, that the neceflity of this confent, and the fimilar
diforder of the feudal manners, afcertained the Zucidens
of marriage; in confequence of which, the wards of a
Juperior could not marry without his approbation. This
incident , which was to grow fo important, is to be traced
back to the woods of Germany. Hift. Differt. concerning
the antiq. of the English conftirution , part 2.

(3) ‘Nec {e mulier extra virtutum cogitationes, extraque
bellorum cafus putet, ipfis incipientis matrimonii aufpiciis
admonetur , venire {e laborum periculorumque focian: ,
idem in pace idem in bello paffuram avfuramque; hoc
¢ junéi boves, hoc paratus equus, hoc data arma denun-
¢ tiant. Sic vivendum , fic pereundum.’ Taciz. de Moy,
Germ. c. 18.

The matrimonial gifts among the favages of America ,
exprefled , in like manner, the labor to which the women
were to fubmit, and were doubtlefs to be underftood in
the fame light, as indications of equality , and expreflions
of refpect. Yet Charlevoix affects to confider them rather
as marks of {lavery, than as teftimonies of friendfhip.
Journal. Hiff. let. 19. Of this author, it is to be wifhed,
that he had given his facts without reafoning upon them;
or, that he had endeavoured to be confiftent with him-
felf; for, in other parts of his writings, we are led to
conceive a high opinion of the ftate of the American women.
My Lord Kaims and Mr. Millar feem , in the prefent cafe,
to have eftimated too highly his opinion. And I am fen-
{ible that Dr. Robertfon has fubfcribed to their fentiments.
They join, in confidering the prefents to the women as
characteriftic of the meannels of their condition, and of
their being the flaves of the men. They conne& {lavery
with labor and bufinels , without refle@ting, that eafe and
luxury cannot pofiibly belong to women in barbarous times,
and that, in all times, the men and women are to be judged
of by different ftandards, The warrior does not apply
the fame tules to his fon and his daughter, and does not
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fancy that they are to fhine alile in feats of arms. Valor
he accounts the chief quality of the former: In che latter,
h: requires fomething more of gentlenels, and a fkill in
domeftic affairs. Of this there is a very ftrong and apt
illaftration in Mr. Adair , with which I will conclude
this note,

¢ The American Indians lay their mzale children on the
¢ dkins of panthers, on account of the communicative prin-
¢ ciple , which they reckon all nature is pofleffed of, in
conveying qualities according to the regimen followed;
and, as the panther is endowed with many qualities beyond
any of his fellow animals in the American woods, as
fmelling, ftrength, cuanning, and a prodigious {pring,
they reckon fuch a bed is the firlt rudiments of war. But,
it is worthy of notice , that they change the regimen of
nurcaring their young females: Thele chey lay on the
{kins of fawns, or buffalo-calves, becaule they are shy
and ¢imovous ; and, if the mother be indifpofed by ficknefs ,
her nearft female relation fuckles the child, but only
till fhe recovers.” Hift. of the American Indians, p. 421,
I enter not iaco the difpute , whether there be panthers
“in America, or whether this name is only given to diftinguifh
animals which refemble them. In either cafe , my argu-
ment is fafe, and to the point.
(4) © Pugnatum in obfidentis ; & ereptus Segefltes, magna
cum propinguorum & clientium manu, Inerant feminae
nobiles ; inter quas ugor Arminii, eademque filia Segeftis,
mariti magis quam parentis animo, neque victa in lacry-
mas, neque voce {upplex, compreilis intra finum manibus,
gravidum uterum intuens. . . . . Arminiom, fuperinfitam
violentiam, rapta uxor, fubjectus fervitio uxoris uterus,
vecordem agebant, volitabatque per Cherufcos, arma in
Segeftem , arma in Caefarem polcens.’ Tacit. Annal.
zib. 5. c. 59. 59. ;

(5) *Severa iilic matrimonia. . . . . Pauciflima in tam
¢ numerofa gente adulteria , quorum poena praclens &

maritis permiffa.  Accifis crinibus , nudatam coram pro-
¢ pinquis expellic domo maritus, ac per omnem vicam verbere
¢ agit) Tacir. de Mor. Germ. ¢. 18, 19.
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The power of the husband to punifh the advltery of the
wife continued long during the middle ages. LL. IVifgczp.
lib. 3.tit. 4. 1. 3, 4. LL. Burgund. tit. 68. L 1. It feems natvral
in a ftate of focicty, before the jurifdiction of the magifirate
is fully acknowledged ; and it is to be found accordingly
among the Americans end other nations. Laftan, tom. 1.
p. §88. Furop. Sertlem. wol. 1. p. 180.

It is likewife to be cbferved, that the fame mode of
punifhment prevailed long. © Adulterii poena,’ fays Lindesn-
brogius, © decalvari & fuftari per vicos vicinantes.” Glofft
p- 1349. See farther LL, Longobard. iib. 1. tit. TG,
When the magiftrate came to punifth this delinquence, and,
when the women, growing more detached from bufirefs,
confidered themfelves as obje@s of luxury and plesfure,
the crime of adultery appeated lefs heinous and cffenfive ;
and a feparation or divorce,, with the infamy of inconti-
nence, became the punifhment of an adulterefs.

From the aflembled relations of the culprit, of whom

Tacitus {peaks, it is to be imagined, that, in conjur&ion
with the husband, they conflituted a court, and fat upon
her in judgment. Coram propinguis expellit domo maritus
Before the jurifdi®ion of the magiftrate is fully underftooc
and unfolded , it appears, that a kind of domeflic tribunal
exercifes authority , end forms a fiep in the progrefs of
civil and criminal jurifdi®tion. This, in fa@, we know
to bave been the cafe ameng the Romans. Dion. Halicayn.
Auntig. Rom. fib. 2,
(6) * Publicatae pudicitiae nulla venia: Non forma, non
aetate , non opibus maritum invererit. Nemo enim illic
vitia rider : Nec corrumpere & corrumpi feculum vocatur.’
Tacit. de Mor. Gersn. c. 19.

Tacitus, in this paflage, as well a5 in many other places
of his fentimental and incomparable treatife , glances at
the depraved mapners of the Romans. The expreflion
non opibus , of which I have made no ufe in the texe,
applies not to the German tribes who inhabited the inland
country , but to thefe whko bordered on the territorics of
the Romans.

13
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The fame attentions to chaftity , fo beautifully defcribed
by the Roman hiftorian, prevailed among the Americans.
‘ Ils attribvent 4 la virginité & a la chaftete certaines
¢ qualités & vertus particulicres.” Lafitar , ton. 1. p. 339.
Thus it is in all rude nations; and, I belicve, it will be
found, on examination , that thofe circumftances of immo-
defty among them, which oppofe this way of thinking,
have their rife in the weakneffes of {fuperftition, and in
the abufes of the priefthood.

Nature adorns and protecis the female fex with modefty.
And, it is a moft decifive proof of the refpect paid to
women , that, in almoft all nations, the inflitution of
marriage is connected with ufages, which are contrived to
favor and encourage their referve and chaftity. Ieis the
male always who folicits ; and, in fome ftates, a kind of
violence was employed to fupport and fuccour the modefty
of the bride. It feems to have been thus in early times
among the Romans, and it was obvioufly fo among the
Spartans. In the former cafe, the bride appears to have
been carried forcibly from the lap of her mother; in the
latter, the affair affumed the femblance of a rape. Feflus,
Catullus , Plutarch in Vit. Lycurg. 33 Quaeft. Rom. The
virgin and her relations, no doubt, underftood previoufly
the tranfaction, and expeted this violence. But it was a
compliment to her thus to give an air of conftraint to her
confent , to relieve her embarraffment and diftrefs, her
emotion of fear and hope, aaxiety and tendernefs.

It was with a fimilar view that the Romans conducted
a bride to the houfe of her husband, with her head covered.
And the Germanic nations paid alfo this mark of refpect
to the modelty of their women, after they had made
conquefts. Compare Apul. Metam. lib. 4. Tacic. Annal.
Jib. 15. c. 37. And the /aws of the barbarians de coz-
jugali velatione.

Thele circumftances , and thofe which I formerly remarked,
with others not lefs expreflive of the early importance of
women, that I am prefently to mention, feem to have
efcaped my Lord Kaims and Mr. Millar; and T beg it to
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be underftood, that I oppofe thus frequently their opiniong
from no captioufnefs of temper, but becaufe, if they are
juft, mine muft be ill founded and improper.

(7) © Sera juvenum venus; eoque inexhaufia pubertas 3
nec virgines feftinantur ; eadem juventa, fimilis proceritas :
Pares validaeque mifcentur; ac robora parentum liberi
teferunt. . . . Quanto plus propinquorum , quo major
adfinium numerus, tanto gratiofior fenectus : Nec ulla
orbitatis pretia. . . . . . Numerum liberorum finire, aut
quemquam ex agnatis necare, flagitium habetur. Taciz,
de Mor. Germ. c. 19, 20.

(8) ¢ Sua quemque mater uberibus alit, nec ancillis , ac
* nutricibus delegantur.”  Tacit. de Mor. Germ. ¢. 20.
This alfo is the practice in America and in all rude commua
nities. *Les f{auvagefles nont garde de donner leur enfants
¢ a d'autres pour les nourrir. Elles croirojent fe déponiller
* de Paffection de mére, & elles font dans une {urprife
¢ extréme de voir qu’il y ait des nations au monde, ou
¢ cet ufage foit recu & établi.’ Lafitans, tom. 1. p. 593.
The Roman virtue was at an end, fays the author of the
dialogue concerning orators, when the women gave their
children to be fuckled and educated by Greek nurfes and
flaves. Cap. 29. In France, till the age of Charles V,
princefles, and ladies of high rank, continued to fuckle
and educate their children, Mezeray iz Bulteel's tranf-
luzionz , p. 388.

(9) A very ingenious writer hag obferved, that, before
marriage is known as a regular inftitution, the intereft of
the mother mult be great ; children being then, in 2 par-
ticular manner, under her jurifdittion, and having no con-
nexion, or a diflant cne, with the father. His oblervation
is not to be controverted; and , accordingly, he mentions
the circomftance, as an exception to his theory.  Prof.
Millar concerning the Diftindion of Ranks , cp. l.ﬁé’[’. 2.

It is obvious, that the refpect which the children pay
to the mother in this fituation , raifes the importance of
the fex; and it is worthy of notice, that, after marriage
is known as an infltitution » and the husband and wife live
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together in the fame cabin, the influence of the mother
is by no means diminithed. For, though the father then
acquires authority, the more amiable and winning attentions
of the mother preferve and continue her confideration ; and
the military purfuits of the former calling him abroad , and
employing his thoughts , leave to her the tafk of educating
their offspring. Thus, among the Gauls and Germans, it
was not till children attained a certain age , thac they
dared publicly to approach their fathers. 8ed. z. wote 3.
¢ Les enfants , (ays Charlewoix of the Americans, ‘n’appar-
¢ gienpent qu’a la mére, & ne reconnoiffent qu'elle. Le
¢ pére eft toujours comme ¢tranger par rapport a eux.
Journ. Hift. let, 10, It is our nature to be more attached
to what is lovely and gentle, than to what is ftern and
venerable. Tt is ©the foft green of the foul,’ 2san elegant
writer * expreffes it, ¢ on which the eye delights to reft,

(10) *Septa pudicitia agunt, nullis {pectaculorum illece-
¢ bris, nullis conviviorum irritationibus corruptae, Liczerarusit
® fecreta viri pariter ac feminae ignorant.” Taciz. de Mor.
Germ. c. 19.

That knowledge and letters were incentives to corruption,
we have alfo the opinion of Salzf#, who, notwithftanding
the freedom of his life, is a beautiful declaimer on the
fide of morality. It is of Sempronia that he thus {peaks :
¢ Literis Graecis docta: Pfallere/& faltare elegantius , quam
¢ neceffe eft probae: Multa alia norat, quae inflrumenta
¢ lgxuriae funt, fed ei cariora femper omnia quam decus
¢ & pudicitia fuit.” De Bel. Cazilin.

(re) Thefe things, which are curious, are illuftrated
by the following paffage of Tacitus. ¢ Melius quidem adhuc
 eae civitates, in quibug tantum virgines nubunt, & cum
¢ fpe votoque uxoris femel tranfigitur.  Sic unum accipiunt
¢ maritum, quo modo unum corpus, unamgue vitasl , ne
¢ ulla cogitatio [uitra, ne longior cupiditas, ne tamguam
¢ maritum, fed tamguam matrimonium ament.” De mor.
Germ, ¢, 19.

The matrimonial fymbols; as was formerly obferved,

* Mz, Burke,
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Note 2. confifted chiefly of an interchange of arms; but,
among thofe nations of the barbarians who, afrcr thcu-
conquefts, became accuftomed to the manners of the Romans,
this ufage fuffered an early innovation. The fymbols of
arms were often neglected for thofe of money. And the
betrothing per folidum €& denarium grew to be a fathion,

Thus , according to the Salic law, a virgiz was married
per Jolidum €5 denarium. * Convenit ut ego te folido &
* denario fecundum legem Salicam fponfare deberem ; quod
‘ita & feci’ Form. Solen. 5. ap. Lindenbrog. But it
was not fo with the widow. The {ymbols were augmented ;
and it is to be conceived, thac their augmentation exprels
{‘ed that of the dower. ° Si- quis homo meriens viduam
¢ dimiferit, & eam quis in conjugium voluerit accipere ,
antequam eam accipiat Tunginus aut Centenarivs mallum
indicent, & in ipfo mallo fcutum habers debent, & tres
homines caufis tres demandare ; & tunc ille qui viduam
accipere vult, cum tribus teftibus qui adprobare debent,
tres [olidos aeque pmjmztcf €5 denarimin habere debet.
Lex. Sat. tit. 46. c. 1. The {pirit of the German manners
oppoling fecond marriages, made it neceffary to bribe, as
it were, the modefty of the widow.

It deferves remark, that traces of the connexion of dif.
grace with fecond marriages, as to the women, are to
be found in almoft all nations ; and this circumftance , {o
favorable to the modefty of the fex, is a ftriking proof of
their early importance, There were ages of the Grecian
and Roman manrers when this difgrace prevailed in all its
force; and even among races of men the moft favags,
the immodefty of fecond martiages is reprefled by part:cuhr
uqu

Llhz les habitants des cbtes de Cumana,’ fays an in.
genious writer, ° avant que de briler le corps du mari,
® on en feparc la téte; on la porte 4 fa veuve, pour que
¢ la main pofee deflus, elle jure de la conferver précieufement,

® & de ue jamais fe vemarier, Une veuve, ch-z les Caffres
® & les Hottentots, chaque fois quelle fe remarie, eft

&
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¢ obligée de fe couper un doigt” St. Foix, Effais Hiffori
ques fuvy Pavis, tom. §. p. 177.

(r2) The King, aceording to Domefday-book, demanded
zo {hillings for the marriage of a widow, and 1o fhillings
for that of a wirgiz. ° Mulier accipiens quocungue molo
¢ maritum , {i vidua dabat Regi 20s. fi puclla tos. quoli-
¢ bet modo acciperet virum.! Domefd. tit. Scropesberie,
ap. Spelman 5 voc. Maritagium. There is good evidence,
that, in {everal cities of Germany, in the middle times, fines
were paid to the magillrate on the marriage of a widow.
Heinez, Elem. Jur. Germ. lib. 1. tiz. 10. § z22.

(13) Thus, the ravifhing of a widow, was punifhed more
{everely than that of a virgin. ¢ Si quis wirginem rapuerit

contra iplius voluntatem & parentum ejus, cum. xl. fol.
¢ componat, & alios xl. cogatur in fifco. Si autem wviduam
¢ rapuerit quae coalta ex tecto egreditur orphanorum |, &
‘ pro penurize rebus, cum Ixxx. fol. componat, & Ix.
¢ cogatur in fifco.” LL. Baivvar. tit. 7. l. 6. 7.

By the way, this early feverity againft rapss, is a ftrong
confirmation of my general argument, and is direct againf
the opinions of my Lord Kaims and Mr. Dlillar. The re-
putation of females fuffering, in this way, was for ever
marked with dilgrace, No fuitors wsre now to court their
alliance. Yet their minds had received no pollution, and theiz
innocence could not be impeached. Their bodies, however
had been abufed; and the lofs of value attending this abule,
with the {evere punithment of their violators, exprefs clearly
the high and natural importance of the fex,

In the Gentoo code, the confideration of the fex is alfe
illuftrated by laws too explicit to admit of doubt or cavil , and
ftill more fevere.
¢ If n man by force commits adultery with 2 woman of an
equal or inferior caft, againft her confent, the magiftrate
fhall confifcate all his poffelfions, cut off his pewis, and
caftrate him, and caufe him to be led round the city,
mounted upon an afs.
¢ If a man, by cunning and deceit, commits adultery
with a woman of an equal or inferier caft, againft her
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n

¢onfent, the magiltrate fhall take all his poffe(lions , brand
“ himin the forehead with the mark of the pudendum muliebre,
¢ and banifh him the kingdom,.

¢ 1If a man, by violence, or by cunning, or deceit, or
¢ againft the woman’s confent, commits adu'tery with a
¢ woman of a fuperior caft, the magiftrate fhall deprive him
¢ of life.

* [fa man, either by violence or with her confent, commits
adultery with an unmarried girl of a fuperior caft, the
magiltrate (hall put him to death.” Code of Geuzzoo Laws,
ch. 19,

(14 ) *Singulis uxoribus contenti funt, exceptis admodum
‘ paucis, qui non libidine, fed ob nobilitatem, plurimis
¢ nuptiis ambiuntar. > Taciz. de Mor. Germ. ¢ 18.

This, fays Montefguierz, explains the realons why the
kings of the firft race had {o great a number of wives. Thefe
martiages were le(s a proof of incontinence, than a cenfequence
of dignity; and it would have w-unded them, in a tender
point , to have deprived them of fuch a prerogative. This,
continues he, explains, likewife, the reafon why the ex~
ample of our kings was not followed by their fubjects. L'efpriz
des Loix, liv. 18. ¢, 24.

T know that my Lord Kzims has {poken of the polygamy
of the Germanic nations; but the authority to which he
appeals in proof of his notion ; is the paffage now cited from
Tacitus,, which is moft directly againft him. Sketches, mol, 1.
p. 192, And indeed he has remarked, inanother portion of hig
worl, © That polygamy was never known among the northern
¢ nations of Eurepe.’ Vol. 1. p. 316. 1am at a lofs to recon-
cilethefe opinions; andthis ingenions author appears to have
fotgotten, that, in the flates of Germanic and Gothic origin,
there were even fevere laws againft polygamy. LL. Longobs
lib, 2. tit. 13. 1. 1. 3. 5. LL. Wifigoth. lib. 3.

The plurality of wives is a confequence of luxury and pride,
and does not uniformly diftinguith rude times, even in clima-
tes which encourage and infpirit the paflion. In general, one
man is then connected with one woman , and fatisfied with
her ; and it is a proof of the antiquityl\(if" monogamy , that,
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when a plurality of wives is uniformly indulged, which hap-
pens not till the ages of property , there is always one ofthele
who feems more peculiarly the wife; the reft appearing only
as fo many concubines,

The appetite for the fex , it is to be obferved,, is not nearly
fo firong in rude, as in cultivated times, Hardfhip and
fatigue , the great enemies of inordinate love, walte the
barbarian. “ Il eft de ancien ufage,’ fays Lafizau, ©parmi
¢ Ja plipart des nations fauvages, de paffer la premicre annce,
¢ aprés le mariage contraté, fans le confommer; . . .
¢ Bt quoique les époux paffent la nuit enfemble, c'eft {ans
¢ préjudice de cet ancien ufage.’ Tome 1. p. 575. Eafeand
good living, on the contrary, flatter the fenfes in the ages
of property. And, an abflinence of this fort would, doubt-
lefs, furprife very much the moft timid and the moft delicate
of our virgins.

(rg) Thefortunate marriages of the relations of Dumnorix,
are faid, by Caefar, to have conftituted a great proportion of
his power. De Bel Gall. lib, 1. ¢. 18. In the fame author,
there is the following notice concerning the wives of Ariovittus.
¢ Duae fuerunt Ariovilti uxores, una Sueca natione, quam
 dommum fecum adduxsrat; altera Norica, regis Vocionis
¢ foror, quam in Gallia duxerat, a fratre mifam.’ De Bel
Gall. lib. 1. ¢ 53.

Tacitus {ays exprefsly , that deliberations on the {ubject of
marriage were frequent in the councils of a German {tate. De
Mor, Germ. 6. 22. And, in that fingular work , the Aélanzica
of Rudbeck, there is this paffage. © In conciliis Upfalenfibus
€ decretum fuit, ut Olaus Rex Sueoniae filiam fuam in matri-
‘“monio daret Olao Regi Norvagiae.’ P. 214.

(16) After the introduction of Chriftianicy, a multitude
of laws were enacted againft inceftuons marriages; and thefe
prove , that little delicacy was previoufly paid to relation or
defcent. ‘ Uxorem habere non liceat focrum, nurum , pri-
® vignam, novercam, filiam fratris, filiam fororis , fratris
¢ uxorem, uxoris fororem: Filii fratrum, filii fororum,
¢ inter fe nulla pracfumptione jungantur. ® LL. Baivvar.
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tite 6. L. 1. Seealfo LL. Longob. lib. 2. ¢it. 8. LI, Alamas,
tit. 39. LL. Sal. tit. 14. 1. 16.

In Scotland, about the year 1093, © it was not uncom.-
mon ,’ fays my Lord Hailes, ‘ for a man to marry his {tep-
¢ mother, or the widow of his brother.,’ The learned and
ingenious author adds, ‘I prefume that this was not owing
¢ to vague luft, but to avarice; for it relieved the heir of a
¢ jointure.” Annals of Scotland 4 p. 39. The oblervacion is
acute; but I am afraid that, though in fome inftances it
might be jult, it will not vindicate the Scots from the grofl~
nefs and indecency which the prevalence of the cuftom fixes
upon them. Even in France, at a later period, an. 1454 5
the Count D’Armagnac married publicly his own fifter, Sz.
Foix, Eff. Hifs. wol. §. p. 130. The firange liberties taken by
ancient nations are fufficiently known. A Perfian acted in
conformity to the laws, and to juftice, when he married his
mother; and an Egyptian when he married his fifter.

In times of refinement and delicacy, virtue takes the
alarm, even at the recital of fuch facs; but the philofo-
pher, ftruck with their univerfality over all focieties, howa
ever diftant and diftinc, is difpofed to inquire, Where it
is that nature has placed her barriers; and what, on this
head, in the codes of nations, is to be explained by
natural law, and what by a policy civil and religious?
The topic is full of curiofity, but not for the prefent
purpofe,
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' A P T E ReLL

SELT 1:0 N 1,

(1) THE total change produced in the condition *of
Furope by the fettlements of the® barbarous nations, is
afcribed by many writers, and by Dr. Robertfon in parti-
cular, to the deftructive violence with which they carried
on their conguefts, and to the havoc which they made
from one extremity of this quarter of the globe to the other.
Hiftory of Charles V. vol. ¥, p. 11. 197, 198.

It is to be remembered, notwithftanding, that the con-
querors incorporated themfelves, in fome provinces, with
the vanguifhed ; that much of the havoc and violence fo
pompoufly defcribed by ancient hiftorians , is to be referred
to the wars they carried on zmong themfelves; and that,
where havos and violence were leaft known, the change
produced was , with the exception of a few circumftances,
as general and complete as where they were experienced
in the greateft degree. Thus, chivelry and the feudal
inftitutions prevailed, in every ftep of their progrels, in
every country of Evrope.

In illoftration , indeed, of his opinion, Dr. Robertfon
has faid, that where havoc prevailed in no great degree,
as in England, on the Norman invafion, the ancient
inhabitants retained their own manners. It is certainly very
true that the Anglo-Saxons retained their own manners.
This, however, was no effect of the caufe he has mentioned,
The: Norman revolution was not a conqueit *. A victory was
obtained by Duke William over Harold and his followers ;
but no victory was obtained over the people ef England.
And, even on the hypothefis that the Duke of Normandy
had conzquered England, his illuftration is without force, For
the mannsrs and policy of the Normans were the fams with

* See a Difcoyrfe prefixed to Dr. Suvllivan’s Le&ures.
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thofe of the Anplo.Saxons; with this difference, that the
former were, in {fome meafure, a more improved people,

The completenels of the revolution confequent on the
{ettlements of the barbarians, is chiefly to be afcribed, as
1 obferve in the text, to the immenfe difference of manners
in the conquerors and the conquered. The former were in a
condition of growing civility ; the latter in a ftate of hopelefs
corruption. The German was approaching to peifection : The
Roman had been declining from it. They mutually defpifed
one another, and were urged on in different directions. The
former, therefore, yie!ding to, and governcd by the m n~ers
to which he had been accuftimed, became neceflarily the
founder of new and peculiar eftablifbments.

(2) ¢ Agii pro numero cultorum ab wmiverfir per vices
‘ occupantur , quos mox inter fe fecundum dignationem
¢ partiuntur. Facilitatem partiendi camporum fpatia praeftant.
“ Arva per annos mutant , & fuperelt ager.” Tacit. de Mor.
Gevm. c. 26.

This interefting information is well illufirated in the fol-
lowing relation from Caefar. * Suevorum gens eft longe
s maxima & bellicofiflima Germanorum omnum. i centum
, pagos habere dicuntur ; ex quibus quotannis lingn'a mi lia
, armatorum, bellandi caufa, fuis ex finibus educune. Reliqui
, domimanent: Pro fe atque illis colunt. Hi rurfus invicem
, anno poft in armis funt: 1lli dowi remanent. Sic neque
» agricultura , neque ratio, neque ufus belli intermitticur :
, Sed privati ac {eparati agriapud eos nihil eft : Neque longius
anno remanere uno in loco incolendi cauf: licer; neque
, multum frumento , fed maximam partem lace atque pecore
, vivunt, multumque {untin venationibus. De Bell. Gall,
fibe 4+ o 1,

{3) From fome remarkable paffages in Tacitus , it is to be
gathered , that, evenin hisage, the Germans were beginning
to bave an idea of a prizaze property inland. This improve.
ment would probably take place among the princes or chiefs,
and in thofle difiri¢ts which joined to tte Roman frontiers ;
and it is to be conceived, that the portions of grouad firl
appropriated , would be thofe around the :z_-'hif.s or huts of
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individuals. For each hut was furrounded with an enclofiire,
And it was doubtlels out of this enclofure that th: German
flave , being affigned land by his mafter, paid, in return,
likea tenant , a proportion of corn, cattle, or cloth. ©Ceteris
¢ fervis; non in noftrum morem defcriptis per famiiam minif-
¢ teriis utuntor. Svam quifoue fedem, fuos penstes regit,
¢ Fruwmenti modum dominus , aut pecoris , awnt wveflis, wuk
¢ colono injungit: Et fervus badenus pares.” Tacit. de Mor.
Germ. ¢, 25. This appropriation of land , and exertion over
it, would fpread by degrees, and enlarge the notions of
property.

In fac& , it would feem, that this condu@ was oblerved
after the German conquefts ; and that the German enzclofure ,
or the lawds of the houfe, and the affignment of them to
flaves or fervants , were ufual. A proprietor or noble retained :
to be coltivated by his {ervants, for domeftic ufe and hofpi-
tality, the land which was imter curtes, or within view of
the houfe or hall. What was out of the view of the houfe or
hall, was given out in tenancy. Hence, among the Anglo.
Saxons, the diftinction of inz/and and oxtland. The inland,
was the land Zuter curtem , or the land of the boufe: The
outland was the land out of the view of the houle *. Brithic,
the rich Anglo.Saxon, had inland and outland , and difpofed
of them , in his will, to different perfons+.

What is worthy of obfervation , the method of paying iz
kiud , pradifed in Germany, and mentioned by Tacitus ,
continued alfo in the fettlements of the barbarians, and even
after they had become acquainted with coinage. Thus, in
eftates which bad been long in any family, there were pay-
ments in poultry, and in neceffaries for the houfe. Du Cange
Gloff: voe. Gallinagium €5 Henedpeny. At this hour , both
in England and Scotland, there are relics of this ufage.

* ¢ Inland , & Inlandum. Terra dominicalis , pars manerii dominica,
* Vox Saxonum, zerram interiorem fignificans , nam quae colonis &
¢ tenentibus cencedatur , utland di&ta fuit , hoc eft terra exterior , hodie
¢ tenementalis.” Spelman, Glofl: p. 316, »

1 Lambard , Perambulation of Kent. *Lego,’ fays Brithic s "terras
“ dominicales Wulfego, tenementales Elfego’.
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In England, it was not till the age of Henry I. that the
rents due to the crown were paid in money. ° In the early
¢ days,’ fays Madox , * next after the Norman conqueft, (if
 we are rightly informed ), there was very little money,
in [pecie , in the realm. Then the tenants of knights fees
‘ anlwered to their Lords by military fervices ; and the
¢ tenants in focage lands and demefnes (in great meafure)
* by work and provifions. The ingenious author of the
Dialogue concerning the Exchequer tells us , that, from the
time of the Norman conqueft, till the reign of King Henry L.
¢ the rents or ferms due to the king were wont to be rendered
¢ in provifions and neceffaries for bis boufebold *: And that,
in King Henry the Firft’s time , the fame were changed into
¢ money. Afterwards, in the fucceeding times, therevenue
¢ of the crown was an{wered or paid, chiefly in gold and
Jilver; fometimes in palfreys, defiriers, chafeurs, leve-
riers , hawks, and falcons, (to wit, in horfes, dogs,
and birds of game of divers forts ), and in things of other
‘ kinds.”  Hift. of the Exchequer , wol. 1. p. 272,

(4) Alodial lands were enjoyed in full property, and are
therefore oppofed to feudal or beieficiary poffeflions , which
were received with limitations, and under the burden of
milicary fervice to the gramzors.

The Ripuarians , the Burgundians, and , indeed, all the
barbaric nations , appear to have had lands of partition or
allodial property. LL. Ripuar.tit. §6. LL. Angl. 68 Werin.
¢it. 6. LL. Baitvoar. tit. 2. ¢. 1. L 3.2it. 01, o, ¢, tit, 17. 1 g
Capiz. Kar. € Lud. lib. 3. 1. 20. Marculph. Forw. 16.
186t 62,67 ap. L.F:zdmbrng.

Some writers affirm, that the Salic lands were lands of /o#
or partirion , and yet contend that they were femdal. This

"~

* In the Saxon times of Kiug Tna, the provifions paid for ten hides
of land were as folloews: ¢ Ex decem hydis, ad nutriendum , decem
¢ dolia mellis , trecenti panes, duodecim amphorae Wallicae cerevifiae,
* triginta fimplices, duo aduiti arietes, vel decem verveces , decem
* anferes, viginti pallinae, decem calei, amphora plena butyro, quingue
¢ falmones, viginti librae pondo pabuli , & centum anguillae folvantur.”
LL. Inac ap Wilkins , p. 25.
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is certainly an abfardity. It is to be confeffed , notwithftand.
ing , that Du Cange, and many lawyers of greatability, have
adopted thic notion. Difjert. 17. fur I’ Hiftotre de St. Louis,
P- 244. Selden, wol. 3. p. 1009 *., The authority agzainft
them i3 m.ft expr.fs and pointed. It is the text it(elf of the
Salic law which actually treats de alode , and refers to no
propercy that was not affodial, LI, Sal. ap. Lindenbrog. p. 3 42.
What confounded Du Cange, was the following celebrated
law of this text. ‘De terra vero Salica nulla portio haereditatis
¢ mulieri veniat; {éd ad virilem fexum tota terrae haereditas
erveniat.” He knew that women could not, in the com-
mencement of fiefs, pretend to lands which were held by a
milicary tenure; and, as they are thus barred from the
Salic lands , he thence conceived that thefe muft be fezdal.

Bur the circumltance of the exclufion of the women from
the Salic lands is, by no means, to be accounted for on
feudal principles, The women were excluded from property
while the Germans werein their forefts; and this law or ufage
they carried into their conquefts. It is thence that, in the
lands of Joz or partition, the women were not confidered ; and
it is thus, that this difficulcy in the Salic text is to be explained,
without the neceflity of conceiving the feudality of the Salic
lands, in contradiction to the Salic law.

Thoagh th: barbarians refpeced highly their women, the
admiflion of them to land was altogether a new idea. For if,
leaving the Salic law , we inquire into the allodial property,
and the allodial laws of the other tribes, we fhall find , that,
even in thele, the women were not admicted to land while
there exifted any male. The ideas of the barbarians required
to enlarge before this admiffion had place, and before they
could fo far violate their ancient cuftoms. The innovation ,

# Selden obferves, that ©the beft interpretation of rerra Salica , is by
¢ our £night’s fee, or land holden by knight’s fervice,” I have an infinite
veneration for the learning and abilities of this great man. I ctonot,
however, but differ from him on this occafion. The knights fee and
knighe's fervice , were late inventions iu the hiftory of fiefs, and cannot
be carried back to the early aera of the Salic law. Even if chey could,
they would Lill be ineffeiual to fupport his conclufion.
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as might be expected , was graduval. Tn the title 3 accordirgly,
de diodibus in the Ripuarian text, we read, ‘ Dum virilis
¢ fexus extiterit, femina in haereditatem aviaticam non {uc.
¢ gedat’ Lindenbrog. p. 460. See alfo LL. Anglor. &8
Wevinor, tit. 6. It is, T conceive, by this and {imilar
ordinances , that the celebrated Salic law, which impofed on
Du Cange, and on fo many lawyers , is to be interpreted.
Among the Salians and Franks , as well as among the other
barbarous nations, when there were no males , the women
were admitted to the property of the lands of /oz or partition.

After having made thefe remarks, it is fit 1 fhould give
fome aecount of the word Alodizm, or Alode; and a
learned Judge, who is ftudious to cultivate literature in the
intervals of bufinefs, and who has diftinguithed himflt by
laborious and inftructive compofitions in an idle and a diffipated
age , has done me the honor to prefent me with the following
communication on this fubject.

“ Alod , in the Latin of the lower ages allodium ; hence
* the adje@ive aliodialis ; and hence , from the analogy of
* language, alodially, and allodia’iry may be formed. Of
¢ 4lod the French have made Aleud, aleu.

‘ As to the etymology of the word, there isa variety of
* opinions; for learned men are apt to reject obvious etymos
* logies 5 and to prefer thofe which are more remote. It
¢ would feem to be a good rule in fuch matters , that “ the
“ ctymolopy which is neareft to the word, is the ‘moft
¢ probable.”

Al is totus , integer , €5 abfolutus. There is no occafion
¢ for proving this : The fenfe is in daily ufe among the

northern nations of Europe. 04 is flatus, or, pofjeffio.
¢ The Scottith word pad , and the Englifh bo/d , are derived
* from this {ource , and the word itfelf is ftill vifible in the
* Englith compounds, man-hood, fifter-hood, maiden-bood,&c.
“ The Anglo.Saxon word , cerrefponding to this, is Hod,
:_/J’uty: or poffeflie. Thus, Al-od , is totus integer 23

abfolutus flatus, or tota integra €5 abfoluta poffe/fio.

‘ The etymology of A/-od confirms the opinion of Selden

# and others as to the etymology of Feod , inthe Latin of the
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lower ages Feodum, Feudum. Fe is beneficium or flipen-
diuim 5 0d or Hod, is flatus; therefore, Feod is flatus
SHpendiarius, or poffeflio flipendiaria. Odal is Alad in-
verted , ﬁotus integer, or poffeffio tota €5 abfoluta.

% lln_rﬂ is no difference between odal and zudal. The
Scots turned the Norvegian ore , a denomination of weight,
into ure, and, inlike manner, they turned odalinto udal.
If the Norvegian o was pronounced as oe, the change is
{carcely perceptible. After the fame manner the French
have turned alod into aleud.

¢ It may be objected, that there are two fyllables more
in allodial than in odal or udal; and that, although
etymologifts often drop an embanraﬂmg fyllab e or two,
yet ‘that {uch liberties are not allowable. The anfwer is
obvious. Allodial is an adjective; and the word fubjec?,
ot land, or fomething fimilar, is underftood. But odal
or zdal is a fubftantive; and it is only from ignorance or
mifapprehenfion, that the word is ufed as an adjeive.
Thus, in propriety of {peech, we fay, ° The lands in
Orkney are to be confidered as zdal;” although, in com-
mon fpc°ch we fay,  The udal lands of Orkney,’ and
the °adal poffeffior in Orkaey.’

(5) Dr. Robertfon has affirmed, that the barbarians,
while in their original feats, were not, in confequence of
the condition of the landed property, brought under any
pofitive or formal obligation to ferve the community. Hiff. of
Charles V. vol. 1. p. 213.

It is obvious, however, that the partition of land received
by the individual from the tribe, fubjected him to ferve the
community. The perfon who did not ferve it had no claim to
any partition. Perfons under the military age had no parti-
tions, becaufe they could give no fervice. Perfons, who had
attained this age, could give fervice, and entitle themfelves
to partitions. The former were parts of the faimily, the latter
were members of the republic, See Note 2. and compare it
with Taciz. de Mor. Gerin. c. 13. Of this law of partition ,
it was even a confequence , that the coward was a criminal ,
becaufe he could give no fervice, and was vnable to entitle
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himfelf to a fubfiltence or partition. He was therefore deemed
unworthy of exiftence, and put todeath , or expelled beyond
the frontiers of hisnation, Taciz, de Mor. Germ. c. 12.

I have faid, that the lands of lot or partitions of which
the grant or ufe was the diftinction of the freeman and the
citizen in the days of Tacitus, were alfo given after the con-
quefts of the barbarians , under the general obligation of
ferving the community. And here is my evidence,

* Quicunque Zber homo a comite fuo fuerit ammonitus,
aut miniltris ejus, ad patriam defendendam, & ire ne-
glexerit, & exercitus {upervenerit ad iftius regni vaftationem
vel contrarietatem, fidelium noftrorum capitali {ubjaceat
fententiae.’ Capitulavia apud Baluz. tom. 2. p. 325.

© 8i aliquis in a/ode {no quiete vivere voluerit, nullus ei
aliquod impedimentum facere praefumat , neque aliud
aliquid ab eo requiratur, nifi folummodo ut ad patriae
defenfioner pergat,’ Capit, Car. Calv. 1bid. p.264.

“ Et qui ad defenffonein patriae non occurrerint, fecuna
dum amtiquam confuetudizers & capitulorum confiitutio.
nem judicentur.’ Capit. Car. Cal. tit. 36. co 27. Ibid,
p. 187.

Hence it is to be concluded, that the ftipulation of ferving
the community was very awcient ; and thus too, the opinion
I maintain, that this obligacion was known to the old Ger.
mans , receives a confirmation. In reality, the fenfe of the
obligation muft have been {tronger before than afier their con-
quefts. The citizen of a fmall community enters with eafe
into its views, and is zealous to promote them. The arrange.
ments, on the contrary, of a great kingdom , are not eafily
perceived. A plain individual does not know the motives and
the agents which put every thing into motion. His attention is
more turned from the public, and penal regulations are
neceflary to preferve him in his duty. Hiftory confirms this
remark. Yor, ezrly afier the barbaric conquefts, regulations
of this kind were made; and allodial proprietors , to avoid
ferving the gommunicy , devifed the frand of afligning their
lands to the church, and of holding them under its exemp-
tions and immunities,

o
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Thofe, it is obfervable, who held poffeffions merely
allodial , could only be called out in foreign wars, and againit
the enemies of the ftate. As they held of no {uperior or lord ,
they had no concern in private quarrels , and made no part in
the feudal affociation. This circumftance, if judged by modern
ideas, was advantageous. It was, in fact, howsver, the
rever(e, and operated as a caufe of the converfion of allodizim
into teaure.

(6) Monfr. Bignon, in his notes to Marculphus, ex-
prefles, with a delicate precilion, the diftinction between
allodial lands, or the lands of partition, and the lands of
the £if. © Omnia namque praedia, aut propria erant, aut
¢ filcalia, Propria {eu proprietates dicebantur quae nullius
¢ juri obnoxia erant, {ed optimo maximo jure poflidebantur,

ideoque ad haeredes tranfibant. Fifcalia vero, beweficia five

fifci vocabantur, quae a rege ut plurimum , pofteaque ab
¢ alifs, ita concedebantur, ut certis legibus fervitiifque
‘ obnoxia , cum vita accipientis finirentur. ° Noz. ad
Maveniph. ap. Baluz. tom. 2.p. §75.

It is even from fifeus that the term fief was formed;
and, though the lands of the fifc meant originally ouly the
benefices granted out by the fovereign, they came to ex-
prefs the fubinfeudations of the crown-vaffals. Du Cauge,
woce Fiftus, Munus Regimin. Affifes €5 bons ufages du
Royaume de Jerufalem , avec des notes par Gafpard
Thaumas de la Thaumaffiére, p. 103. 245.

(%) ® Principes jura per pagos vicofque reddunt. . . .
‘ Infignis nobilitas aut magna patrum merita , principis
® dignationem etiam adoleftentulis affignant. Ceteris robufs
f tioribus ac jampridem probatis aggregantur. . . . .
¢ Magna comitum aemulatio, quibus primus apud principem
¢ fuum locus ; & principum cui plurimi & acerrimi comites.
Haec dignitas , bhae vires ; magno {emper electorum
¢ juvenum globo circumdari, in paces decus, in bello prae-
* fidivm, . . . . Cum ventum in aciem, turpe
principi virtute vingi , turpe comitatui virtutem principis
non adaequare. . . . o lllum defendere, tueri,
¢ fua quoque fortia facta gloriae cjus allignare, praccipuum
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¢ facramentum eft. Principes pro victoria pugnant: comites
¢ pro principe.” Tacit. de Mor. Germ. ¢. 12, 13, 14.

(8) Of the notion that tribes were the wvaffals of tribes,
I have exhibited the moft convincing proofs in ancther
treatife. Hift. Differs. comcerning the datiq. of the Enug.
Conftit. pare. 2. Asthe {fubject, however, ishighly curious
and important, 1 fhall here offer foma additional obferva=~
tions concerning it.

The great bond of the confederacies, and the attachs
ments of the ftates of the Gauls and Germans, was the
lanzd alligned by a [uperior community to an inzferior one,
In confejuence of this affignment, the latter owed fervice
in war to the former, and was entitled to its protection.
In the language of Cacefar, it was the client tribe. While
land was yet the property of nations, and unconneéted
with individuals, the idea was natural, and zlmoft unavoid-
able. Arioviftus, a prince ofa German community , having,
with his chiefs and retainers, made a congueft in Gaul ,
the territory of the vanquithed people became the property
of his nation ; and, it was about to beftow a large tract
of the acquilicion on the Harudes, under the burden of their
military aid or aflitance, when Caefar interfered in the
Gaulic affairs. Caefar de Bell. Gall. lib. 1. ¢. 35—46.

The idea of tribes in union, without their mutually
furnifhing prozeffion and afiftance, and without the medinm
of a grant of Jamd, could not be conceived by the German
and Gaulic nations. The client or vafful tribes of Arioviftus,
were the Marcomani, Tribocei , Vangiones, Harudes,
Nemetes, and Sedufii. Caefar, de Bell. Gall. lib. 1. ¢, ¢1.
The Ubii, at one period, were the vaffal tribe of the Suevi.
Ib. /ib. 4. c. 3. In an after- period , when the Romans
imitated the manners of the Gauis and Germans , they were
afligned Jand on the banks of the Rhine, under the
obligation of military fetvice. * Super infam Rheni rip2m
* collocati, #¢t arceremt, non ut cuftodirentur,’ Tacit. de
Mor. Germ. c. 28. Caefar, at the requeft of the Edui,
permitted the Boil to remain in Gaul; and they became
the clients or confederates of that people, who alligned
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them Zand on their confines. © Boios, petentibus Eduis,
‘ quod egregia virtute erant, ut in finibus fuis collocarent,
¢ conceflit ; quibusilli agros dederunt.” De Bel. Gall. lib. 1.
¢. 28. The extent of land allotted by a {uperior com-
munity to an inferior one, was proportioned to the numbers
and the valor of the latter. And, it was this way of think-
ing which actuated the Helvetii, when they faid, that
their territories were not fuited to their populonfnefs and
military glory.  Pro multitudine autem hominum, & pro
¢ gloria belli atque fortitudinis, auguflos fe fines habere
¢ arbitrabantur, > Id. lib. 1. c 2.

Thus , the fiate of land among the Gaulic and German
nations directed their polizica/ condition. This circumftance
efcaped not the Romans; and the ufe made of its knowledge
by the Emperors, though little attended to, is worthy of
rematk. To a body of the Vandals, Conftantine, with a
view to the aid of their arms, afligned a portion of Pan-
nonia. The aflignment of land by the Romans to the Burgun.
dians, that they might affift them in oppofing the Wifigoths,
gave rife to the Burgundian empire in Ganl. And Juflinian
granted the lands and pofieflions of the Oftrogoths in Pan-
nonia to the Longobards, under the burden of their defending
that country againft the Gepidae, the Heruli, and other
batbarous nations. Jorzand. de Reb. Get. ¢. 22. Caffiodor.
Chrou. Procop. lib. 3.

Amidft 2 multitude of examples, to the fame purpofe,
which might be produced , it is proper to take notice of the
monarchy of the Franks. Different nations, overpowered
by the Franks, became parts of their monarchy, by teceiv-
ing pofleffions from them, and acknowledging their fuperi-
ority. For the lands and protection afforded them, they
gave allegiance and fervice. In other refpects they acted
under their own dukes or princes, and under their own
inftitutions. I fpeak of the principalities or duchies of
Bavaria, Aquitain, and Suabia. The Bojoarii, Bojarii, or
Boii, for fo the Bavarians are called in writers of the middle
ages , were conquered by the Franks, and, accepting lands
from them , acknowledged their fuperiority. An old hiftorian,
recording
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recording this tranfaction , has thefe words : ° Tn bellis
¢ auxilio Francis funt Boiij eofdem pro amicis & hoftibug
¢ habeant; cererum fuis infticutis ac moribus liberi vivant.’
Aventinus , Aunal. Boior, lib. 3. This connexion or vaf
falage is even ecxprefled in their laws. LL. Baivvar. tir. 2,
€. 1. ap. Lindenbyog. p. 404. Such alfo was the cale of
the Dukes of Aquitain and Suabia. Under the Francoriin
kings of the firft race, they owed fidelity and mi'itary
fervice in war, for the lands they enjoyed, and yet govirned
in their own dominions. Thefe things mark the attachment
of nations to their ancient ufages, and illuftrate the idea
that communities were firlt the vaffals of communities,

What is not incurious, one of the greateft difficulties in
developping the hiftory of the barbaric tribes, has its fource
in thefe connexions I have mentio-ed. The inferior, or
vaffal tribes , are often meant and recorded under the names
of the fuperior ones. Thus, under the general appellation
of Gozbi, there are included the Thuringi, Gepidae , Pucini ,
Scirri , and other tribes. The hiftorical confufions that were
neceflarily to arile from this practice are many, and often
not to he difentangled.

(9) It is obfervable , that the Old German fates aff:cte
ed, from grandeur, to have around them a vaft extent
of wafle territory. * Una ex parce a Suevis circitsr millia
¢ paffuum DC acri vacare dicuntur. Caefar, de Bell. Gall,
Iib. 4. c. 2. ° Civitatibus maxima laus eft quam latiffimas
¢ circum fe vaftatis finibus fo/itudines habere.” Id. lib. 6. ¢ z2.
¢ Beila cum finitimis gerunt , ut quae circa ipfos jacent vaffa
¢ fint.”  Mela, Lib. 3.

What is remarkable , after land was conne@ed with indi=
viduals, and when chiefs difiributed portions of their pofl f-
fions to their followers , they affeed alfo wafles of this kind,
The Lord of a manor, after having affigned to his fervants a
truct of ground for the maintenance of his houfe and hofpi=
tality, gave out other divifions to his vaffals and tenants, for
the fupport of his political greatnels; and thefe purpofes
being anfwered , a large proportion of territory remained
ofien unemployed by him. This wafle dominion gave an




178 A VIEW OF SOCIETY

idea of his power, and ferved to excite, in the ftranger
a fentiment of terror. On this tract of land , the inhabitants
of the hamlet, connected with his caftle, were tempted to
feed their cattles 1n the courfe of time, he loft all con-
nexion with it. Their connexion was recent and in ufe.
Hence common pafture and coimimons.

I will venture another conjecture, It was, perhaps,
from the idea of magnificence atending the poffeffion of a
vaft portion of uncuitivaied territory, more than for the
purpofes of hunting , thut the kings of Europe affcéted, of
old , to have extenfive forefts. A deer-park i. ftill flaitering
to the maguificence of the rich, in proportion to its ex=
tenfiven={s ; though hunting be no amufement of the
proprietor.

(10) It has puzzled the learned to difcover the natiom
of the barbarians which firlt gave a beginning to fiefs. No
inquiry could be more frivolous. In all of them they muft
have appeared about the fame period. And they prevailed
in all of them in confequence of the fimilarity of their
fituation on their conquefts , and in confequence of their
being governed by the fame cuftoms. It is not, therefore,
to the principle of imitation that their wvniverfality is to be
afcribed.

The annals of France make mention of fiefs in the 2ge of
Childebert. The Longobards, at an early period , introduced
them intd Ttaly ; and the cultoms and laws whi h relate to
them feem to have advanced rapidly among this people.
Giannone, Hift. of Naples , book 4. feit. 3. In England,
there is lictle doubt that the feudal law was known in the Saxon
times; and on this {ubject I refer, with plealure, to what
has been lately advanced by Mr. Whitaker, in his Hiftory of
Manchefter ; a book valuable for deep learning , original
thought , and wncommon ingenuity.

In Spain, the introduction of the feudal tenures preceded
the devaftations of rhe Saracens or Moors, which began in
the yvear 7ro. Among the Goths , who eftablifhed the mo-
natzhy of Spain, lands were asranted for fervice and attachs-
ment ; and the receiver was the retainer of the grantor. He

o
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was (aid to be iz patrocinio 3 and, if he refufed his fervice,
he forfeited his grant. 1t alfo appears, that the rerainer, or
vaflal, {wore fealty to his patron or lord. And it was on
this fcheme that their mi'itia was regulated. LL. #ifigozh,
Lib. 5. tite 3. L 4. tit. 7. L 20.

The Wifigothic laws were firlt publithed by the celebrated
Pithoeus , and are chiefly to be valued on account of their
high antiquity. But how they came to furvive the Moo ith
conquefts, is an incident which | cannot explain, They
ferved as the mine, and gave materials for the code of Spanifh
jurifprudence , termed the forwm judicum, or the fuero jusgo;
a circumftance which {eems to prove their authencicity, and
which the learned Mr. Barringron muft have forgot, when he
conceived the latter to be the moft ancient colle@ion of laws
in Burope. Obfervations oz the Statutes , 3d edit. p. 9.

seE O E1 00N T

(1) ¢ TERRA + « - + » pecornm foecunda, fed plerum-
* que improcera: Ne armentis quidem {uus honor » aut gloria
* frontis: Numero gaudent: Eaeque jfolae €5 gratiffimae
S opes funt.” Tacit. de Mor. Germ. c. .

(2) My Lord Kaims afcribes to the meannefs of women .
and to the difgrace in which they are held, their want of
property in rude times, They appear, notwithitan ling , to
be in high eftimation in fuch times; and ctheir poverty, we
fee , or their want of property, isr.o mark or confiquence of
their meannefs and difgrac:; but a refult of the nature of
things. Sketches, wol. 1. p. 203.

(3) The eldeft fon, it would appear, came in place of the
father, and continued cthe family. ° Inter familiam,’ fays
Tacitus, *& penates , & jura fuccellionom, equi rraduntur s
¢ Excipit filius , non sz cetera maximus marn, fed prout
¢ ferox bsllo & melior.’ De Mor. Germ. ¢. 32. This
tellimony in faver of the eldeft fon, and the righr of pri-
mogeniture , is the more firong , as being i cluded in an
exception to the general rule, I know thxlr\TSir Henry Spelman,
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in his Gloflary (1), Mr. Harris, in his Hiftory of Kent (2)y
Mr., Lambard, in hi Perambulation of the fame county (1),
and Mr. Barington , in his Obfervations on the Statutes (4),
have given it ac their opinion, that, in Germany, the fons
fucceeded equally to the father ; and it is common to account,
in thar way, for the erigin of the cuftom of gavel kind (5),
which pravailed in Kent, and in other counties of England.
The words , however , of Tacizus already cited are a de-
monftration of the impropriety of thefe notions.

1t 1s true , notwithitanding , that the authors under remark
found or rely wpon another paffage of the fame writer; but I
conceive that the fenfe of it muft have efcaped them. The
patlage is as follows. © Haeredes fucceflorefque fui cuique
® liberi : Et nullum teftamentum : Si liberi non funt, pro-
* ximus gradus in pofleflione , fratres, patrui, avunculi.’
De Mov. Germ. ¢. 20. Here, in reality , even allowing
that the Germans had been acquainted with a property in
land , which they conftantly fuppofe , there is no mention
of the cgnal partition of it. The children muft have fuc-
ceeded hingly 2nd in courfe ; in defec of thefe, the brothers;
and , on the failure of them , the uncles,

This paflfage, and the former, throw mutuvally a light to
one another ; and, from the confideration of both, I think it
clear, that the meaning I impute to them is juflly to be inferred.

A difficulty , however, more knotty prefents itfelf. Asland
was among thefe nations the property of the flate, to what
does Tacisus allude in the paffage before us ? Conjectures are
to be hazarded where proofs are wanting. In general, I
fhould fancy, hemutft refer to moveables; and, perhaps, he
may allude to the German houfe and the enclofure conneCted
withit. © Colunt difcreti ac diverli ut fons , Ut campus, ut

M

(D) Voc. Gaveletum, (2) p. 457.

(3) P <%4. (4) p- 115, 3d Edit.

(5) “Gaveletum, Gavelkind, ] Prifca Anglo-Saxonum confuztude e
¢ Germania delata, qua omnes filii ex aequis portionibus » patris adeunt
¢ haereditatem (ut filiae folent, prole maflcula deficiente ). Fratres
* fimilicer defunito fine fobole fratre, & nullo exiftente fratre, lororss
¢ pariter. Spelm. Glof. p. 259.
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¢ nemuws placuit. . . . , Swam quilque domum fpatio cir..
¢ cumdat.’ Tacit. de.Mor. Gerin. ¢ 16. At leait , it is
not unnatural to think, thatthe cabin and its enclofure, as
the ideas of property evolved, might be confidered as apper-
taining more peculiarly to individuals, and that thence con.
tinuing in their poffeffion, they might go to their pofterity,

It was thus in other rude communities. Among the
Hindoos , it appears, by very curious laws, that the landed
propetty firft acquired by individuals, was what is termed
¢ The glebe-lands, houfes , and orchards.” Code of Genzoo
laws, cb. 3. In Otaheite , and in Eaftern Ifland , or Davis’s
TLand, there were plantations laid cut by line, of which the
beauty ftruck Captain Cook. Thefe, he conjectares, were
the private property ofthe chiels. Voyage round the World ,
vol. 1. p. 294. His conjecture is very folid. Thefe fpots
cortefpond to the enclofure of the German houfe, and to

the glebe-lands of the Gentoo.

(4) ® Dotesz non uxor marito , fed uxori smarizus offert.
Tacit, de Mor. Germ. ¢. 18. This remarkable ufege con.
tinued after the German nations had made conquefts, and
is every where to be met with in their laws.

Non amplius unufguifque in puellae vel mulieris nomine
¢ dotis titulo conferat vel confcribat, quam quod decimam
¢ partem rerum fuarum effe conftiterit.” LL. W ifigoth.
I ) P .
¢ Quia mulieres, quibus dudum conceffum fuerat de fuis
dotibus judicare,, quod voluiffent , quaedam reperiuntur,
¢ fpretis filiis vel nepotibus, eafdem dotes illis conferre , cum
¢ quibus conftiterit nequiter eas vixiffe : Ideo necefle eft ilios
exinde percipere commodum pro quibus creandis fuerat
affumptum conjugium. Denique conftituentes decernimus,
ut de dote fua mulier habens filios vel nepotes, fen caufa
mercedis ecclefiis vel libertis conferre , five cuique voluerit
non amplius quam de quarta parte poteftatem habeat. Nam
tres pa:tes legitimis filiss aut nepetibus, feu fit unus five
forfitan plures , abfque dubio reliGtura eft. D= tota in-
terim doze, tunc facere quid voluerit , erit mulesi poreftas ,
¢ quando nullym legitimum filium, filiamve; nepotem vel
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neptem fuperftitem reliquerit. Verum tamen faeminas ,
quas contigerit duobus viris aut amplius nubere , atque ex
eis filios procreare, non eis licitum erit dotem abalip marito
acceptam , filiis aut nepotibus ex alio viro genitis dare ; Sed
unufquifjue filivs filiave , nepos aut neptis, ex ipfa linea
procreati , dozem uam avus aut pater illorum conceflerat ,
poft muiieris obirum per omnia confecuturi funt, >’ LL.
Wifioth. lib. 4. tit. §. b 2. ap. Lindenbrog.

¢ Mulier fi ad alias nuptias tranfierit, omnia perdat:
¢ Dote tamen {ua quam a marito fuo acceperat , quamdiu
* vixerit, utatur, filio proprietute fervata,’ LL. Buargund,
¢it. 62. L 2. See farther LL. Wifigoth, Lb. 3. tit. 2.
I 8. hib. 5. cit. 2. I, 4. LL. Ripuar. tit. 37. LL. Saxon.
tit, 7. LL. Longobard. lib. 1. tit. 4. The curious reader
may allo confult the forms or writings which conftituted
the dos, or dower. Form. OSolen. ap. Baluz. tom. 2,
See dppendix, No. 1.

In England, th: doc@rines and hiftory of the dos are to
be feen in Glanvil, Bradon , Britzon, in the book called
Fleta, and in Litzleton. * Dos, or dower,’ fays my Lord
Coke, °in the comnon law, is taken for that portion of
¢ lands or tenements which the wife hath for terme of her
¢ life of the lands or tunements of her husband after his
¢ deceale, for the fufienance of herfelfe, and the nurture
¢ angd education of her children.’ 1. Iuffit. p. 31. It is
cutious to find in the woods of Germany, a rite or cuftom
that makes a figure in all the laws of Europe.

My Lord K.ims, whowi I am afhamed to contradit fo
oFtcn, has itzangdy mifunder{tood this {ubje@. ° In Ger-
many ,’ fays he, © when Tacitus wrote, very few traces
remaingd of poly ‘_‘an‘y. Severaillic matrimonia , nec ullam
morum partem magis laudaveris; nam prope foli barbaro-
rum fingulis uxoribus contenti funt, exceptis admodum
paucis , qui non libidine, fed ob nobilitatem, plurimis
puoptiis ambiuntur. When polygamy was in that country
fo lictle pratifed, we may be certain, the purchafing
wives did net remain in vigor. And Tacitus accordingly,
mentionicg the general zule, dotem non uxer marito, fed
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¢ uxori maritus offert , explains it away by obferving, that
the only dos given by the bridegrocm, were marriage-
prefents , and that he at the fame t'me rece'ved morriage-
prefents on the bride’s part. * Sketches, wol 1. p. 192,
Tt would pain me to open up, with minutenefs, all the
miftakes which are crowded into this paffage. I fhall juft
glance at them. Polygamy , in fact, never prevailed among
the Germans ; and of thic, the treatife of Tacitus, and the
laws of the barbarians after their conquefts, are the molt
firiking and decifive proofs. See Ch. 1. Secf. 3. Note 14.
Neither were women bozghs in Germany , nor does Tacitus
affirm, that the dos confiffted of marrisge-prefents. The
interchange of preferts by the married couple and the dos ,
were {eparate and diftin¢t. The intention of the former I
have already explained. See Ch. 1. Seéf. 3. Note 2. What
the latter was, 1 have juft now faid; and I appeal to the
authorities which fupport my notion.

The fource of all thefe errors is, the idea entertained
and inculcated by this eminent writer , that the women:, in
sude times, are of fo little confideration, that they are
objeds of traffic. Hence he conceived, that the des muft
be the purchafe-money of the wife. That it was not o, we
have feen; but, as the opinion has been pretty generally
received , and has got the fan@ion of Profeffor Millar, as
well as that of his Lordthip, it is proper to confider its
propriety with fome attention.

Though it every where appears, from the examination
of the barbaric laws, and from the books of the earlieft
lawyers, that the dos or dower was the provifion allotted
for the maintenance of the wife, it is not to be denied,
that, in ancient legal monuments, there occur the expref-
fions domatio nuptialis , pretium uxoris, 35 pretium dotis,
And thefe, I perceive, have contributed to induce Mr,
Millar to go into the fancy, that anciently , in Europe,
the dos was the price, or purchafe-money of the wife,
Obfevvations on the diffindfion of vank, p. 3o. 2. edit.
If, however, I am not viry widely miftaken, thefle expref.
fions apply , in no cafz, tothe pz;rchaf%money of the wife ;
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but exprels the provifion made for her, in the event of the
death of the husband. This, I think, appears from the laws
of ihe barbarians,

‘ 81 qua mulier duntaxat Burgundia poft mariti mortem
¢ ad fecundas aut tertias nuptias,, ut adfolet fieri, fortaffe
tranfierit , & filios habuerit, ex omni conjugio, dona-
tionem nuptialem dum advivit ufu fructu poffideat: Poft
ejus mortem ad unumquemque filium, quod pater ejus
dederat, revertatur: Ita ut mater nec donandi, nec vene
dendi, mnec alienandi de his rebus quas in donatione
nuptiali accepit, habeat poteftatem,’ LL. Burgund.
bit. 24. ;

It is faid of one Folco, that he gave to his wife Gerlint
all he had ; * Omnia fua propter pretimm in mane quando
* furrexit. > Giamnone, Hift. of Naples , wol. 1. p. 274
Bat this was not the price or value of the wife, It was
the morgengabe , or morning prefent, about which there is
fo much in the barbaric 'aws , and of which the extravagance
was fo great, that regulations were made to reprefs ic,

As to the expreflion, pretium dotis, we meet with it in
the following ordinance. * §i puella ingenua ad quemlibet
¢ ingenuum venerit ea conditione, ut eum fibi maritum
¢ acquira , prius cum pucllae parentibus conloquatur; & fi
¢ obrinuerit, ut eam uxorem habere poflic, pretium dotis
¢ parentibus ejus, ut juftum eft, impleatur.’ LL, ¥ifigoth.
Iib. 3.tit. 2. L 8. The dower, it feems, was at times given
to cth- parent, or to the relaticn of the woman, to be kept
for her ufe. This is fully explained by the regulation which
foliow:. © Dotem puellae traditam pater exigendi vel con.
¢ fervandi ipli puellae habeat poteftatem. Quod fi pater aut
¢ mater defucrint, tunc fratres vel proximi parentes, dozem
¢ quam fulceperint, ipfi conforori fuae ad integrum reftituant.’
LL. Wifigoth. lib. 3. tit. 1. I 6. ap. Lindenbrog.

I know that the cuftom of prefenting moszey at marriages
came to prevail amorg the German and Gothic nations ,
and among the Franks more particularly. In Fredegarius,
for example, we read this defcription of the efpoufuls of
Cotildis. © Legati offcrentes foliduis €5 denarium, vt mos
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¢ eft Francorum, eam partibus Clodovei fponfant.’ Gef.

Franc. ¢, 18. Let usnot, however, bedeceived. Here no
purchafe was made. The money prefented was only the
fymbol of a contract. This is illuftrated by the Arra nuptialis
Gf the Wifigoths. ° A die latae hujus legis decernimus,
* ut cum inter eos qui difponfandi funt, five inter eorum
patentes, aut fortaile propinquos, pro filiorum nuptiis
coram teftibus praeceflerit , definitio , & annulus arrarum *
nomine datus fuerit vel acceprus, quamvis fcripturae non
intercurrant , nul'atenus promiffio violetur , cum qra datus
eft annulus, &deﬁmuo facta coram teftibus.” LL. #ifigozh.
Lib. 3. tit, 1. L 3.

Buot what refutes, in the moft decifive manner, the notion
that the wife was purchafed with the money of the husband,
is the following peculiarity. If a free man married his {lave,
and intended that his children by her fhould f{ucceed to his
fortune, it was neceffary that he fhould make her a prefent
of her liberty. And, what is remarkabie, one of the methods
of making her free, was the very a@ which is talked of
as buying the property of the wife; it was the affigning her
a dowwer or a morgengabe. ° Si quis ancillam {vam propriam
matrimoniare voluerit fibi ad uxorem, fit ei licentia:
Tamen debeat eam liberam thingare, & fic facere liberam,
¢ quod eft Widerboram, & legitimam per garathinx, id
eft , per libertatis donationem 3 vel per gratuitam donatio-
nem, id el morgengabe 3 tunc intelligatur effe libera &
legitima uxor, & ﬁu qui ex ea nati fuerint legitimi
hacredes efficiantur,* LL. Longobard. lib. 2. tit. 1. L 8.
Amaong the Longobards the dower and the morgengabe came
to b: {ynonymoos , and were fixed ac the fourth part of the
fubitance of the husband t. LL. Longobard. Jib. 2. tit. 4.
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* Arrhes or arres in France , earneft in England, and arles in Scotland,
ftill exprels the money advanced in token that a bargain is concluded.

T A very fingular exception , to the dodirine [ advance in this note,
%, to be found in the records of E ngland, and I am farprifed that it has
efcaped the learned induftry of the writers whom I venture to oppofe,
I wruft, notwichflanding . that my general conclufion is not to be
affefted by it. The cafe, however, is {o odd, that I will give it to the
geader in the words of my author,
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I might confirm thefe remarks by attending to the manners
and cuftoms of other nations. Among the inhabitants, for
example, of Hindoftan, while they were in a {imilar {tate
of manners with the barbaric tribes, the ordinances and
ufages in matrimonial concerns, have a firiking conformity
wi h thofe | have now deferibed. This is evident from the
code of Gentoo laws *,

¢ The woman’s property,’ fay thefe laws, °is whatever
¢ fhe receives during the aydmmi shadee , the days of
marriage.
¢ When a woman dies, then, whatever effeds fhe
acquired during the ayammi shadee, eventhough fhe hatha
fon living , fhall firk go to her unmezrried daughter; if
there is but one unmarried daughter , fhe fhall obtain the
whole ; if there are f{everal unmarried daughters, they all
fhall have equal fhares. ’

Here there is clearly the dower of the barbarians, and
its deftination on the deceafe of the wife, in a given or

a B.noa N

¢ John Camois,® {ays Camden, * fon of Lord Ralph Camois, (a pre-
cedent not to be paralleled in that or our own age), our of his own
free will (1 fpeak from the parliament - rolls themfelves, Parl. 30. Ed,
I.) gave and demifed his own wife, Margaret, daughter and heir of
John de Gaideflen, to Sir William Painel, knight: and to the fame
¢ [ William] wvofuntarily gave, granted, releafed, and quitclaimed all
the goods and chattels which she had , or otherwife hereafter might have , and
alfo whatever was in his hands , of the aforefaid Margaret’s goods and
chartels , with their appurtenances, So as neither him[elf, nor any other
* in his name , might , nor for ever ought to claim or challenge any intereft
in the aforefaid Margavet, from henceforth , or in the poods or chattels
of the faid Margaret: Whichis , what the ancients faid in one word,
ut omnia fua fecum haberet, that she should take away with her all
that was her's. By occafion of which grant, when she demanded her
dower in the manor of Torpull , an eftate of John Camois, her firlt
husband, there commenced a memorable fuit. But she was calt in it,
¢ and fentence paffed, thar she ought to have no dower from thence,®
Britannia, vol. 1. p. 205.

Even this. example, however, of the fale of a wife, confirms the
idea I inculcate as to the dos or dowsr.

* Or Ordinations of the Pundits, from a Perfian translation made
from the original, written in the Shanfirit language. London , printed
in the year 1776.
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fuppofed fituation. There is fomething more. For the woman,
among the Hindoos, as well as among our barbarians,
might acquite other property befide the dower , during the
deys of marriage. This is illufirated by the following
regulations.

The woman’s property among the Hindoos is alfo © whate.
¢ ver the may receive from any peifon, as fhe is going to
* her husband’s houfe, or coming from thence.

® Whatever her husband may at any time have given
¢ her; whatever fhe has received, at any time, from a
¢ brother; and whatever her father and mother may have
¢ given her.

* Whatever jewels or wearing apparel fhe may have
¢ received from any perfon.’

Here we have, obvioufly, the marriage.prefents of the
relations and friends, as among the barbarians 3 and, in
the gifts of the husband, there is a counter - part to the
morgengabe of our forefathers, which is flill farther ex-
plained by the following circumftance.

The form of marriage among the Hindoos, termed ashore,
is defcribed to be * when a man gives money to a father
¢ and mother , on his marrying their davghter, and alfo
* gives fomething to the daughter herfelf.’

Here there is not only the dos or dower, to be kept by
the relations for the ufe of the bride, but the morgen~
gabe, or morning prefent, in the difpofal of the bride her.
{elf; peculiarities which conftituted the general charaGteriftics
of thefe tranfactions among the barbarians,

This coincidence is probably to be found in all nations,
in certain ages or periods of their hiftory. It is an evidence
of the uniformity of the manners of man inthe moft diftinct
and diftant regions ; and it marks ftrongly the importance of
women in the early times of fociety and civilization. Code of
Gentoo Laves, ch. 2.

It would be irkfome to profecute this fubje® at greater
length, Law and hiftory uniformly concur to inform us, that
ancient'y , in Europe, the dos was the provifion allotted to
the wife, and not the ptice paid for her. The cultoms of
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other mations offer their teftimony to the fame purpofe. And
natural affection and reafon, the genercfity of manners in
rude times, and the limited ideas of property which then.
prevail, all join to fupport the conclufion, Vielding to the
united force of thefe particulars, I fcruple not to contradict
pofitions which have the fan&ion of diftinguithed names.

(5 ) In the procefs of time, regular forms or acts were
mvented for the conftitution of the dower. Four methods
of the dower prevailed more particulaily over Europe , and,
on that account, it is proper to recite and to explain them.
Thefe were the dower ad oftium ecclefiae, the dower ex
affenfu patris, the dower by the cuffom of particular places,
and the dower de Ja plus belle. And from thefe peculiarities,
alfo, there refults the moft clear and decifive proof, that
the dos was not the purchafe-money of the wife , but the
provifion for her maintenance.

1. The dower ad oftium ecclefiae took place when the
bridegroom, having come to the door of the church or
monaftery where he was to be married , and having plighted
his faith to the woman, and received hers, made public
mention of the quantity and proportion of the land he de-
figned for her dower. In confequence of this tranfaction ,
fhe might take poficflion, on his death, of the provifion
thus allotted to her.

2. The dower ex affenfu patris took place when the fon
endowed his wife, with confent of his father, in the lands
to which he was to {ucceed. In this cafe, the wife, onthe
demife of the husband, was to enjoy the portion affigned
to her in the eftate of the father.

3. By the cufloin of fome counties, cities, and boroughs,
the woman had, for her dower, the half of her husband’s
pofl:flions , or the whole.

4. The dower de /a plus belle had place when a perfon, for
example , being feized of forty acres of land , of which he
held twenty by knight-fervice , and twenty in foccage , took
a wifz, had a fon, and dying, lefc him under age. The
lord of whom the land was held in knight-fervice , took pof
{eflon of the twenty acres, as guardian of the minor ix
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chivalry ; and the mother entered into the enjoyment of the
other twenty, as guardian iz foccage. In this fituation , the
mother might bring a writ of dower againft the guardian in
chivalry , to be endowed of the tenements hold:n in knight.
fervice. But the guardian in chivalry, pleading in his defence,
that fhe is guardian in foccage, might require from the
court that fhe be abjudged to endow herfelf in the faireft
of the temements the poflefles. And, if fhe could not fhow
that the property in foccage was unequal to the purpofe of
the dower, the guvardian in chivalry retained the lands
holden of him during the minority of the heir. The woman,
then aflembling her neighbours, took pofleflion, in their
prelence , of zbe faireft pars of the foccage- lands, to hold
them during her life, under the title of the dower de iz
plus belle. Littletosz , ch. 5. The Comments of Sir Edward
Coke , and Monf. Houard, and tbe Gloffaries.

It is thus, that the fimple regulation, mentioned by
Tacitus, grew in time various and complicated. It even
yet makes a figure in our laws. It is to be feen in the
provifions they hold out for the widow, And , it may teach
us to fufpect, that enactments, which appear to be deeply
founded in legiflative wildom, are often nothing more than
improvements of the ufages which natural reafon and ex-
pediency have ftruck out in a barbarous age.

(6) The laws of the different nations of the barbarians
vary in the dower or provifion they ordained. The Longo-
bardic laws made it the fourth part of the eftate of the
husband. LL. Lougobard.lib. 2. sit. 4. 1. 1. The Wifigothic
corftitutions made it the tenth part of the fubftance of the
husband. LL. Wifigoth. ap. Lindenbrog. p. 53. And, in
England, the legal dower confifted of the third part of the
lands or tenements of the husband. Coke ox Listleton, p. 31,
(7) * Morgen Germanice fignificat mane & gab, donatio,
unde dicitur morgengab, donatio facta mane.’ Gloff.
Lindenbrog. p. 1441. ‘ De civitatibus vero . . . quas
* Gailefuindam tam in dote, quam in morganegiba, hoc
* eft, matutinali dono, in Franciam venientem certum eft
* adquifiviffe.”  Greg. Twrom. iib. 9. 6. 20. See farther
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LL. Burgund. tit. 42. I. 2. LL. Alaman. tit. 6. LL.
Ripuar. tit, 37. I, 2. LL. Longobard. lib. 1, tit. 9. I
12. &e.

A learned and ingenious writer has obferved , that, in
England , there are no traces of the morgengabe. Obferva-
tions on the Statutes , p. 9. 3d edit. This I fulpet is a
miftake., The morgengabe is. mentoned in the laws of
Canute, and in thofe of Henry I. LL. Canut, par. 2.c. 91.
LL, Hen. l. c. 70. ap. Wilkins, p. 144, 267. The pin-
money of modern times, it is probable, grew out of this
ufage.

A peculiar kind of matrimonial engagement was called
matrimonium ad moyganaticem , which is to be diftinguifhed
from the rite I now mention, This form of marriage did
not permit of dowrer, and the wife had only a morgengabe
or prefent. Te was intended for the benefit of men of rank,
who had loft their wives, but had childr:n. In confequence
of it, they cou'd legally conne@ themfelves with low wo-
men , who , receiving and being entitled to no dower, could
not burden their eftates. The iffue of fuch connexions had no
power of fucce(lion, and inherited no digni'y. But provifions
might be made for them. It was out of this fource, chiefly,
that the church of old was fupplied. Men of influence could
there depofit, moft fecurely, the {pawn of their concubinage.
And it ftill is, and ever will be, wherever it is wealthy,
an afylum for this produce, and for the younger {ons of
noble families.

This fcheme of legal concubinage is prevalent, at this
hour, in Germany; and women, mari d afer this odd
fafhion, are termed lefi-hand:d wives; becouf it is a part
of the ceremony for the bridegroom to give his left hand o
the bride, Of fuch connexions, as in ancient times, the
iffue are baftards, as to inheritance, and bear neither the
name nor the arms of the father. Barox won Lowbhen oz
Nobility.

Befide the morgengabe, or the prefent by the husband,
it was common, at marriages, fur the relations, and other
perfons connected with the parcies, to exprefs their fatis-

_—— = S




1l:d
hed
did

IN EUROPE» !91_

faction by making gifts. ° Gaudent mumeribus,’ is a parg
of the characteriltic defoription of the ancient Germans by
Tacsus. * Franci vero, ' f{ays Gregory of Tours, when
{peaking of the marriage of the daughter of Chilperic ,
* multa munera obtuierunt; alii avrum, alii argentum ,
‘ nonnulli equos, plerique veitimenta, & unufquifque ug
¢ potuit, dozativum dedit.” Hiff, lib. 6. ¢. 45.

This cufte . pervaded all ranks of fociety. And the mozzey
or penny wedding: which fill prevail in {mall villages and
hamlets are a remain of ic. What, in one age, difgraces not
the palace of the prince, is to be confined in another to
the hovel of the ruftic.

(8) The powers over a morgengabe, mentioned in the
text, would not probably arife all at once, but gradually.
The two former, I imagine, would be long known before
the lacter; and extenlive powers over a morgengabe , cone
fitting of money, would fooner be exerted, than over one
conlilting of land. OF a morgengabe in land , there is the
fol owing difpofition or bequett by Gertrude , a German lady
of bigh rank, in the year 1273,
¢ Alodium ficum in Griezzenpach, ad fe donationis titulo
pertinens, quod msorgengab vulgaricer nuncupatur , cul.
tum & incultum ; quaeficum & inquifitum , cum omnibus
attinentiis ecclefiae S. Petri in monte liberaliter & abfolute
ordinat, teftatur, tradit, & legat.’ Boehmer de Secund.
Nups. illuftr. Perf. c. 2. § 4t ap. Heinec, Elem. Jur.
Germ. p. 121,

The clergy, by befieging the beds of the dying, procured
many legacies of this kind; and their rapacity , though
fhocking and abominable, contributed to haften the powers
of the alienation of property.

(9) * Habeat ipfa mulier morgengab, & quod de paren.
¢ tibus ejus adduxervit, id eft, PHADERPHIUM. LL.
Lowngobard. lib. 2. tit, 1. L 4. See alfo LL. Alaman. tir. 56,
LL. Wifigothe lib. 3. tit. 1. L 5., LL. Longobard. lib. 1.
tits 9. L 12.

In Engiand, and in other countries, the term Phader-
fiuin 5 which figaifies pacernal eftare, was unknown ; but
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the term maritagium implied in them the prevalence of the
cuftom. ¢ MARITAGIUM dicitur 1d quod viro datur cum
¢ uxore; dotem enim appeliamus Angli, non quod vir accipit,
* fed quod femina.’ Spelm. Gloff. p. 405. In the Pormzdare
Anglicanum , there are przferved ancent feofments of land
to the husbands of the daughters and fifters of the grantors, in
which maritaginm is the term employed as expreflive of the
eftate of the woman. See dppendix No. 2.

The following law of the Longobards, on the fubject of
the portion, or eftate of the woman, feems to be very curious.
¢ Vidua quae in domo patris aut fratris regreffa eft , habeat
fibi morgangab & methium: De faderfio autem, id eft,
de alio dono, quantum pater aut frater dederit ei, quando
ad maritum ambulaverit, mittat IN CONFUSUM cum aliis
¢ fororibus.” LL. Longob.-iib. 2. tit. 14. L 15.

This commixtion of the portions of the women , is treated
by Listleton, in his tenures, lib. 3. ch. 2. But nothing
of the hiftory, or the philofophy of the cuftom, appears there.
A woman who had been married , and had received her
faderfium , might , on the death of her anceftor, if the
portions of her fifters were to prove higher , mak- a commix-
tion of the tenements , and lay claim to an equal fhare. If
they were to prove lefs, fhe might retain her fuderfinmr,
This commixtion was called Horchpor , fiom a difh of chat
name., Littletoiz, p. 167. * Hotchpot, {ays Cowel, ©is
* a word that cometh out of the lowe countrics, where
¢ Hutfpoz fignifieth ﬁeﬂi cut into pretie pieces, and fod iden
¢ with herbs and roots.” The Interpreter, Edit. 160%. This
difh is fill in particular efteem in Scotland. Liczleton , as
cited. above , makes hotchpor, in its natural meaning , to
{ignify a pudding compofed of different ingredients.

The eftate brought by the woman to the husband, whena
full infeudation, was called Maritagizin /Jiberaum; when
otherwife , it was maritagiwm f[ervitio obuoxini. Glanvil
iib. 5. Regiam Majefiateir , lib. 2. Bradon , lib. 2. Fleza i
lib. 3. Littleton , iib. 1.

(ro) The dos, or dower, which had figured {o much,
was thus to be gradually {wallowed up in the joimture ; and,
in
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in this fituation , it came to exprefs the eftate brought to the
husband by the wite. This circamftance is well illuftraced
by the folowing example in Mavateri, an. 1203

‘ Azo , Eftenfis Marchio. in pubico conventu baronum
¢ Lombardiae , warrantzvit & proteffus fuic, (e accepiffe in
¢ dotem a domina Aliz, filia quondam Rainaldi principis
¢ Andocheni, quam in matcimonio fibi roceperit, duo millia
marcharum argenti , ac inde jmre pigneris & donationis
¢ propter nuptias , inveftiville dominem Aliz de tant's de fuis
¢ bonis & poffeilionibus & immobilibus , ubicumque habeat
¢ vel adguirere debeat, u: valeant duplum fupraflcriptae dotis
¢ & donationis.” dutig. Effew). tom. 1. p.381. ap Heinec,
Elem. Jur. Germ. p. 1zo0.

I pretend not to fix the precife time when dos affumed
this fenfe. The meaning of words ; varying perpztually with
the fluctuation of manners and the intermixture of nations,
gives an almoft impenerrable darknefs to the middle ages.
The pale inquirer is ofteni to forfuke an interpretation he had
chofen, and on which he had bu/lt. Languageisto deveive
him. He is to attend to cuftoms and ufages; yet cuftoms
and ufages prevail for a time, are loft, and ftarc up again,
He is involved, and wanders in the double gloom of antiquity
and barbarifm.

(11) *Dulciffima filia mea illa, ego ille. Diuturna fed
* impia int r nos confuetudo te-etur, vt de terra paterna
¢ forores cum fratribus portionem non habeant. Sed ego
perpendens hanc impietatem, ficut mihi a Deo aequaliter
donati eftis filii, ita & a me fit s aequaliter di'igendi , vt de
¢ rebus meis poft meum dif effum asqvaliter gaudeatis.’
Chavta ap. Marculp. Form. lib. 2. ¢. 132,

¢ Inter Burgundione: id volumus cufiediri, ut, fi quis
¢ filium non reliqueric, in loco filii filia in patris marrifque
¢ haeredirate fuccedan,’ LL. Buvgund. tit. 14+ L 1.

¢ 8i quis Longobardus fine filiis legiiimis mafcu inis mortiug
¢ fuerit, & fliam dcreliguerit unam aut plures legitimas,
* ipfae ei in omnem haeredi:atem patiis vel matris (uze , tane<
¢ quam filii legitimi mafculini, haercdes {uccedant. rL;
Longob. lib. 2. tits 14, L. 19, See farther, LL, Saxon. tit, 7.

1
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LL. Angl. 3 Werin. tits 6. La Coutzme Réformde du Pays
€5 Duchc de Normandie , commentée par Bafnage , tome 1.
. 388. Seledta Feudalia Thomafiana , p. 26 — 29,

(¥2) There are frequent examples of ladies exercifing the
civil rights and the jurifii@ions of fiefs. Of courts held
by them , and of decrees they pronounced, there are curicus
evidences in Muratori, Antig. Ital. Medii Avi, wvol. 1.
pD- 489. 614. 738. 970, 971.

In a learned work, entitled ; le Droit public de Frauce
éclairci par les monumens de lantiguite, we meet the fol-
lowing notices ; which are authenticated from records.

¢ Mathilde Comtefle d’Artois eut féance & voix délibe-
® rative comme les autres Pairs de France, dans le procés
¢ criminel fait & Rubert Comte de Flandres.

¢ Jeanne fille de Raymond Comte de Touloufe préta le
¢ ferment, & fit la foi & hommage au Roi de cette pairie.

¢ Jeanne fille de Bauldouin fit ferment de fidélité pour
‘ la pairie de Flandres. Marguerite fa {foeur en hérita &
¢ affifta comme pair au célébre jugement des pairs de France,
¢ donné pour le Comté de Clermont en Beauvoifis.” Bonguet,
Po 3318, See farther Brauffel , wufage général des fiefs,
liv. ‘2. ch. 14.

[n England, in the reign of Edward IIT. there were fum-
moned to parliament hy writ ad colloguium €5 traéfatuns
by their proxies, Mary Countefs of Norfolk, Alienor
Countefs of Ormond, Anna Defpenfer, Philippa Countefs
of March, Johanna Fitzwater , Agneta Countefs of Pembroke,
and Cacharine Countefs of Athol. Gurdow’s Hifk. of the High
Court of Parliament, vol. 1. p. 202. Paviiam. Summons, 265.

(r3) The ornaments of the mother went early by fucceffion,
to the daughtérs; and, from the laws which prove this
peculiarity 4 it is alfo to be inferred, that the paflion of the
women for drefs was keen and ftrong.

¢ Ornamenta & veftimenta matronalia ad filias , abfque
¢ ullo fratris fratrumque confortio, pertinebunt.’ LL. Barguizd.
¥to 1. L 7.

¢ Mater moriens filio terram, mancipia, pecuniam dimittat ;
¢ filiae vero fpolia colli, id eft, murenas, nufcas, monilia,
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¢ imaures , veftes, armillas , vel quidquid ornamenti proprif
¢ videbatur habuifle.” LL. Augl & Werin. tit. 6. I. 6.
(v4) * Si quis propeer litidinem liberae manum injecerit ,
aut virgini feu uxori alterius , quod Bajuvarii horgrift vocant ,
cum vi. folid, componat, LL. Baivvar. tit. 7. I 3.

¢ Siindumenta [uper gezicula elevaverit quod humilzorun
¢ yocant, cum xii. folid. componat.’ Ibid. I 4.

¢ Si autem difcriminalia ejecerit de capite, Wultworf
* dicunt, vel virgini libidinof¢ crines de capite extraxerit,
* cum xii. fol. componat.’ Ihid. L §.
¢ Siqua libera faemina virgo vadit in itinere {uo inter duas
villas, & obviavit eam a'iquis & per raptum denudat
caput ejus, cum vi, fol. componat. Et f{i ejus veftimenta
levaveric, ut ulque ad gemiczla denudet, cum vi. fol.
componat: Et fi eam denudaverit ut genmitalia ejus appas=
reant, vel pofferiora, cum xii. fol. componat.” LL. Alaman.
git. §8. L. 1.

‘ Si quis liberam faeminam per verenda ejus comprehens«
¢ derit iiii. folid. componat , & duos folidos pro freda.
LL. Frifion. tit. 22. [. 89. See farther LL, Sal. #i¢. 22. LL.
Longobard. Iib. 2. tit. §5. [ 16.

One muft fmile at the fimplicity of thele regulations. They
are proofs , notwithftanding, of the refpet entertained for
chaftity. They exprels, immodeftly, the delicacies of arude,
but refining people. They offend virtue , in the very act of
promoting it.

Similar inftitutions ot regulations 3 may be feen in the code
of Gentoo laws; but, as they are exprefled with a fill
greater freedom of language, I avoid to give any examples
of them. Cbh. 19.

a & ~ a &

S E CT I O NHIE

(1) * PRINCIPES regionum atque pagorum inter fuos jus
‘ dicunt , controverfialyue minuunt’ Caefar, de Bell.
Gall. 1ib, 6. c. 22. See allo Tacit. de Mor. Germ. ¢. 12
Thefg principes became lotds or barons, afier the conquefis
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1 4

of the barbarians, and , in this laft ftate, continued and
imp oved the privileges they had previoufly poffefled. Differt.
concerningthe Antiquity of the English Conflitution, Part 3.
In G rmany, there wis probably no appeal from th eir deci-
fions. For, in the German communities, it is faid, there
was no common magiftrate. ‘*Nullus communis eft magiftratus.”
Caefar , «bid. The judging, without appeal , was exercifed
in ali the Gothic kingdcms by the higher divifion of the
nobility. They had the bigh and the Jow juftice, the juflice
baut €5 bas, airé € baflé,

It would lead to details improper in this place, if T fhould
attempt to explain the origin and growth of the different privie
leges of the nobles. But I may hint my furprife, that thefe
topics, {6 full of curiofity, have fo lictle attracted our anti-
quaries and lawyers. The jurifdiction and powers excrcifed
by the great, form a remarkable fiep in the progrefs of the
Evropean governments. Loyfeau, indeced, and many French
writers , make an eafy dilcofiion of this matter , by affecting
to treat them as encroachments on monarchy , or on the rights
of kings. And Dr. Robertfon has given his fan@ion to this
opinion. Hift. of Charies V. wol. 1. p. 6o.

A perfection, however, of governments, or of regal
juriid &ion 4 is thus fuppofed, in the moment of its rife; a
ci:cumfitance , contradictory alike to matural reafon and to
ftory. Government is not perfe& all at once: It attains not
matority but by flow degrees. The privileges of the nobles were
prior to its perfect ftate, In fact, it was by the abolition of
thefe that it grew to firength and ripenefs, The monarchies
of Europe were completed, when the high privileges of the
nobility were deftroyed. But thefe privileges were exercifed
b fore government was underftood, and before kings had
afcertained their prerogatives.

(z) An old writer , fpeaking of the greater barons or lords,
has thefe words. * In omnibus tenementis fuis omnem ak
* amtiquo legalem habuere juftitiam , videlicet, ferrum ,
¢ foffam, furcas, & fimilia.” Gervafius Dorobern. an. 1195.
ap. Du Cange, voc. Foffa.
¢ Proditores & transfugas,’ fays Tacitas of the old Germans,
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¢ arboribus [ufpendunt. Ignavos & imbelles , & corpore
* infames coeno ac palude, injecta inluper crate, wergunz?®
De Mor. Germ. ¢. 12. This defcription has, doubtlefs ,
a reference to the German nob'es or chiefs who prefided in
the cou s of the cantons and diftriks into which a tribe
or community was divided. And, does it not call to on-s
mind che piz and gallows , or the right to determine de alto
€5 kaffo of the feudal nobility?

The power of mercy, or the pardoning of a criminal after
fentence has been pronounced agsinft him, is a curious cit-
cumftance in criminal jurifdction. 1 fhould think, that it
was exerted by the lord or baron in his dominions befor= it
could be exercifed in a general manner by the fovereign. The
connexion between the lord and the vaful was intimate ; and
the felony of the latter being chiefly an injury to the former ,
it might naturally enough be imagined, that he was intitled
notonly to forgive the offence, but to fafpend the punifhment.
To his proper vaffals, the fovereign might alfo act in the (ame
way. It was thus, in Fa&, in the Anglo-Saxon period of
our hiftory. For the king had then only the power of par-
doning crimes as to himfclf, But, on what principle did
the fovereign begin to exert the general prerogative of par-
doning criminals,, every where through the ftate , after con.
demnation? The queftion is important, and might be argued
with great (how, and much ingenuity. But the narrow boun-
daries within which I muft confine my remarks, admit not
of either. I can only hint at my idea, and muft not wait to
infift upon it

When the territorical jurifdictions of the nobles were to
decay, they loft'the privilege of giving pardons , as well
as the other advantages annexed to their fiefs. The judges
who fucceeded them, were not to poffefs their prerogatives.
Other, and more cultivated maxims of law and equity , had
grown familiar. Unconne&ed with the diftributions and the
offices of juftice, but as peers, the nobles wsre to ceafe
to intertere with law and bulinefs in their eftites or territories.
In this condition, their prerogatives could pafs no where
but to the crown, That of mergy was to be fwallowed up

O 3
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with the reft. When regular courts were erected, and when
the barons neither levied troops, coined money, nor par-
doned crimes, all thefe privileges were to be exercifed,
exclufively, by the fovereign. All the members of the com-
munity were then under one head. The kingdom {eemed ag
it were to be one great fief, and the people looked up to
the fovereign as the only fuperior. i

The ac of parliament which had the effe® to abridge,
for ever, the high prerogatives of the nobles, declares,
That no perfon or petfons, of what eftate or degree foever
they be, fromithe firit day of July, which fhall be in the
year of our Lord God 1536, fhall have any power or
authority to pardon or remit any treafons, murders, mane-
flughters, or any kind of felonies, whatfoever they be ; nor
any acceffaries toany trealons, murders, manflaughters, or
felonies ; or any outlawries, for any fuch offences committed,
perpetrated, done, or divulged, or hereafter to be committed,
done or divu!ged by or againft any perfon or perfons , in any
part of this realm, Wales, ortd ihe marches of the fame;
but that the King's Highnefs, bis heirs and fucceflors , Kings
of this realm , [hall have zhe whole power and aurbority
theveof, united and knit to the imperial crown of this
realm.’ Stzat. 29, Henry VI c. 24.
(3) Du Cange, Differt. 29. fur I'Hiftoire de St. Louis,
Bruffel, ufage géneral des fiefs, liv. 2.

(4) °Sufcipere tam inimicitias feu patris feu propinqui,
¢ quan amicitias, necefle elt.’ Tacit. de Mor. Geran, c..21,

lenge the deadly feuds of our ancefters, Such is the ftate
of manners in all rude ages. The American carries his friends
fbips and his refentments to extremity, and delivers them as
an inheritance to his fons. He is the belt friend, and the
bitterelt enemy, When he is difpofed to be hoftile, he
knows how to conceal his fentimerts: © He can even affect
¢ to be reconciled till he catches the opportunity of revenge.
 No diftance of place, and no length of time can allay
“ his refentment,, or protet the object of it.” Europ.
Settlem. in Amer. vol. 1. p. 165.

It was in confequence of the principle or right of revenge,
that the Greeks made it a maxim of their creed, that the
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gods punifh the crimes of the wicked upon their innocent
pofterity. It was a confequence of it, that, even in modern
times , thofe inclement and ungenerous laws were enacted,
which taint the blood of a rebel , which dare to violate the
facred rights of humanity, and to punifh a blamelefs progeny
with penalties and forfeitures,

(5) ¢ In Gallia, non folum in omnibus civitatibus ,
© atque pagis partibulque, fed pene etiam in{ingulis domibus,
* factiones funt; earumque factionum funt primcipes, qui
¢ fummam au@oritatem eorum judicio habere exiftimantur;
¢ guorem ad arbitrium judiciumque fumma rerum confilic-
¢ rumque redeat.’ Caefar, de Bell. Gall. 1ib. 6. c. 10.

After the Germanic conquefts, the words faida, feid,
feeth, and feud, came to expre(s the hoftilities of the
combination of kindred, who revenged the death of any
perfon of their blood, againft the killer and his race. In
the Anglo-Saxon period of our hiftory, thefe factions and
hoftilicies were prevalent to an uncommon degree. And,
what is worthy of obfervation , when a perfon was oatlawed,
and could form no combination of this fort for his protection,
but might be put to death by any individual who methim,
the term frendles-man , exprefled his condition. ¢ Talem,’
fays Bradon, * vocant Anglici Uzlaughe, & alio nomine
S antiquirus folet nominari , {cilicet FRENDLES-MAN,’
Lib. 3. p. 129.

About the year 944, King Edmund, with a view of
reprefling the violence and pernicious tendency of fuch con-
federacies, enacted the following method for their regulation,
¢ Memet, & nosomnes taedet impiarum & quotidianarum
pugnarum quac inter nos ipfos fiunt, & propterea in hunc
modum ftatuimus. Si quis alium pofthac interfecerit ,
folus cum interfe@i cognatis faidam gerito, cvjufcunque
conditionis fuerit, ni ope amicorum integram weram intra
12 menfes perfolverit. Sin deftituerint enm cognati &
no'eerint : Volumus ut illi omnes [ praeter reum ] a faida
fint liberi, dum tamen, nec vidtum ei prebeant, nec
refogiom. Quod fi quis hoc fecerit {uis omnibue apud
regem mul@ator , & cum eo quem deflituit nuper, faidam
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¢ jam fuftineat pr pinquorum irterfeti. Qui vero ab alio
“ cognat rum quam a reu {umplerit vindictam, fit in faida

¢ iplius regis & amicorum fuorum omnium , omnibufque,

¢ bonis fuis plecticr.” LL. Edmand. ap. Spelm. Gioff:
P, 299.

Ihe method of compounding, or of buying away the
refertm nc of the 1 jured kindred, is thus defcribed by
the {ame prince,

° Prud ntium eft faidas compelcere. Primo [ de more
g nti m ] orator-m mi tet interfector ad cognatos interfecti,
n nciatwiom ‘e velle eifdem fatisfacere, Deinde tradatur
interte¢tor: in manus oratoris, ut coram veniar pacaté ,
& d: ‘olvenda wera iy femet {pondeat. Sponfam folvi fatifdato,
¢ Hoc fi&o, invicterur mundinm regis, ab illo die ufque
“in 2 nodes, & colbft igic mul@tam dependito; poft ahag
21 noctes manbotam , & nocte 21 fequenti primam were
¢ folutionem rumersto.” LL. Edmund. ap. Speim, Gloff.
p- 210. €5 IViikins o po 74, 75.

Tranf ctions ofthe (ame nature , characterize the criminal
jurifprudence of all infant nativns. * Crimina! matters” fays
a moft acute and elegant writer, °are genesally compros
¢ mifed among the Americans in the fuilowing manner, The
off.nder abfents himfelf; his friends fend a compliment
of condolence to thofe of the party murdered. Prefents
are oftered, which are rasely refufed, The head. of the
famity appears , who, in a formul {peech, delivers the
prefents . which conlfift often of above fixty articles, every
one of which is given to cancel fome part of the offence,
and to alluage the grief of the fuffering party. With the
* ficlt he fays, By shis I vemove the batchet from the
wotnd, amd make it to fall out of the hauds of bin
who is prepared to revenge the injury; with the fecond,
Ldry up the blood of that wound ; and fo on , in apt figures,
taking away, one by one, all the ill confequences of the
murder.’ Europ. Sertlem. in America, vol 1. p, 174.
The hoftilities and fa®io-s of which I {peak , were {up-
poried among the Anglo.Saxons, as among the Gauls and
the Germans, by the authority and countenance of the chiefs
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and the nobles. In the Norman times, the barens gave
leiters or mandates of protection to individuals, whom they
were difpofed to ferve. Even kings gave obligations to
abbeys and monafteries , by which they were bound to prored
them againft violence of every kind., On thz confideration
of fines, they were even to remit their own animofities ,
and protect criminals from juftice. See Appendix, N° 3.
The fame things had place in the other kirgdoms of Europe.
Men , weak, and without firength, boughr the alliftance
and protection of the ftrong and powerful. Du Cange, voc.
Salvamentum Capitalicium. Form. Solen. ap. Balus.

(6 ) After the beautiful difcovery of a magiltrace , the
violence of the injured is corrected ; and itis then, probably,
that fines and compen‘arions for offences are invented, or at
leaft eftabiifhed. ‘ Necc implacabiles durant,’ fays Tacitus,
of the ielentments of the Germans, ° luitur enim etiam
¢ homicidium certo armentorum ac pecorum numero, recipits
* que fatisfactionem uiverfa domus.’ De Alor. Germ. c. 1.

Thefe fines or compofizions, of which it was the object
to fatisfy the revenge of the relations of the perfon who had
fuffered, were originally fettled by their agreement with the
offender, or, by the difcretion of the magiftrate, Afterwards
they were fixed by ordinances. The Anglo.Saxon laws, as
well as thofe of the other barbarians frecount not only the
ftated fines for particular offences , but for particular perfons,
from the prince to the peafant. When the delinquent could
not pay the fine, which was to buy away, or to gratify
the refentment of the injured family, the law, before it
was improved , delivered him over to their refentment, and
the wild ftate of nature revived again. Compofitions of this
kind were known, anciently , in Europe, under a variety
of names, See in the Gloflaries, Wera, Faida, Compofitio,
Wergeldum, &c.

The exaction of fines to the injured, among the ancient
Germans, [ confider as a proof that, in criminal matters ,
they had procecded to appeal to ajudge. [ therefore differ
from Dr. Robert{fon, when he obferves , that, ®amo.g the
* ancient Germans, as well as other nations in a fimilar ftate
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¢ of fociety, the right of avenging injuries was a private
¢ and perfonal right, exercifed by force of arms, without
¢ any reference to an umpire, or any appeal to a magiftrate
¢ for decifion. > Hifl. of Charles V. vols 1. p. 274,

In fa@, it was not even folely the fine to individuals
that was known among the Germuns. They had advanced
much fercher in criminal jurifprudence, It was thought that
the criminal, befide offending a particular family by the
injury done to any of its number, had alfo offended the
{fociety, by breaking its peace. A fine, likewife, was, on
this account, exacted from him, and went to the public
or filc. And thus Mr. Hume, too, is miftaken, when he
will not allow that the G:rmans had made this ftep towards
a more cultivated life. Hiff. of England , vol. 1. p. 154.

Thefe different fines , the compofition to the individuals,
and that to the public, are pointedly and beautifully diftin-
guithed in the following paffage of Tacizus, Having men-
tioned the methods in which the German nations punifhed
the greater crimes, he adds, ‘ Levioribus delitis pro modo,
¢ poenarum, equorum pecorumque nomero convicti mule.
¢ tantur. Pars mulctae Kegi vel Civitari: Pars ipfi qui
vindicatur , vel propinquis ejus, exfolvitur.” De Mor.
Gernz. ¢. 12. ltis impoflible for an authority to be more
exprefs or fatisfactory againft thele eminent writers.

After the conquefts of the Germans , the fine for difturb-
ing the public peace was exacted under the name of fredum ;
and it is obfervable, that a portion of the profits of it came
to conftitute the firlt falary of judges.

The biographer of Charles V. I am fenfible, profefling
to be guided by Baron Montelquieu, denies that ° the
¢ fredum was a compenfation due to the community, on
¢ account of the public peace;’ and confiders it as * the
¢ price paid to the magiftrate for the protection he sfforded
¢ againft the violence of refentment. > Pol. 1. p. 300. This
notion feems not to agree with his former opinion, as he
conceives that the fredum was paid in the age of Tacirus™.

[

¥ * A certain fum, called a fredum, was paid to the king or flate, as .




IN EUROPE 203

And T obferve he has alfo affirmed, that the fine to the
injured family may, in like manner, be traced back to the
ancient Germans *, which appears to be another incon.
fiftency with his former declaration. But, waving any con-
fideration of thefe inadvertencies, I think there is nothing
more evident, than that the fredum was originally paid to
the filc, or to the fovereign, for the breach of the peace.
The following arguments are ftubborn, and perhaps con-
clufive.

* Fredum regalis compofitio Pacis.’ Glof. Vet. ap.
Lindenbrog. p. 1404.

‘ Hoc quoque jubemus, ut judices {upra nominati, five
fifcales, de quacunque libet caufa freda non exigant
priufquam facinus componatur. Si quis autem per cupidie
tatem ifta tranfgreffus fuerit, legibus componatur. Fredum
autem non illi judici tribvat , cui culpam commifit , fed illi
qui folutionem recipit, terziam partem Fisco tribuat, ut
PAX perpetua ftabilis permaneat,” LL. Ripuar. tit. 89.
¢ 5i quis liber liberum infra januas ecclefise occiderit,
cognofcat {e contra Deum injufte feciffe, & ecclefiam Dei
poiluiffe: Ad ipfam ecclefiam quam polluit Ix. fol. componat.,
Ad Frscunt vero (imiliter alios Ix. fol, pro FREDO felvat:
Parentibus autem legitimum weregildum folvat’ LL,
Alaman, tit. 4.
¢ 81 nobilis furtum quodlibet dicitur perpetrafle , & negare
voluerit, cum quinque facramentalibus juret : Aut i negare
® non potuerit, quod abftulit in duplum reftituat, & ad
¢ pertem REGIs Ixxx. fol. pro FrREDO componat , hoc eft
© Weregildun (uum. LL. Frifionum , tit. 3. 1, 1. See
farther LL, Lozgobard. tit. 30. I. 13. Capit. Kar. € Lud.
lib. 3. tit. 30. ’

LT .

* Tacitus expreffesit, or the Filcus, in the language of the barbarous
* laws, * vol L. p. 300,

* ¢ The payment of a fine, by way of fatisfagtion to the perfon or
“ family injured , was the fir® device of a rude people, in order to
* sheck the career of private refentment, and to extinguish thofe faidaa
¢ or deadly feuds , which were profecuted among them, with the utmof
. v'icle!‘.ce. This puftom may be traced bask to the ancient Germans.”
vol. 1. p. 299,
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Among the Anglo-Saxons, the fine for the violated peace
was termed Griechbrech. Spelm. Gloff. Tt was, as times
bscame mercenary , that a part of the fredum, and fomes
times the while of it, went to the judge. ‘And the falary
thus affigned to him, was not for the prorection he afforded,
for he was the fzrvant of the public; but as the reward of
his growing trouble, and the emolument of his officc. Ses
LL. Sal. tit. 53. L. 3. tit. §5. I. 2. LL. Baivvar. tit. 2. I. 16.

The giving a ftipend to judges out of the fines for the
vio'ated peace , was common in England , as well as in the
other ftates of Europe. This ttipeni or allowance was ufually
the zhird pensny of the county. An old bool of Battel- Abbey,
cited by AMr. Seldex, has thefe words. ¢ Confuerndinaliter
‘ per totam Angliam mos ansiquitus pro lege inoleverat,
* ‘comites provinciarum TERTIUM DENARIUM fibi obtinere.
Tis. Hon. part 2. ch. §. feit. 3. Gervafe of Tilbury, or
whoever wrote the oid dialogle concerning the exchequer,
fpeaks thus. © Comes eft qui TERTIAM PORTIONEN eorum
¢ quae de placitis proveniunt in quolibec comitaty percipit.
And the Ear/, he fays, was called Comes, * quia Fifco focins
¢ eft, & comes in percipiendis.” Dial. de Scaccar. &b, v, ¢. 17,
This tract is publifhed by Mr. Madfox in his hiftory of the
exchzquer. ¢ De iftis o®o libris ," fay the laws of the Con-
feffor,  [fcil. mul&a violatae pacis] Rex habebat centum
¢ folidos , & Conful comitatus quinquaginta , qui TERTIUM
* habebat DENARIUM de forisfacturis : Decanus autem reli-
¢ quos decem.” LL. Confelf: ¢. 31. ap. Spelm. Ghoff. p. 142.
What fhows likewife, beyond a doubt, that the third penny
of the county arofe out of the fines for the violated peace,
is the circumftance, that the Kings of England made formal
grants of it to fubj:ts whom they favored. This, the bo 'k
already quoted concerning the exchequer, lays down in
thefe words. © Hii (it had been fpeaking of Earls, and of
¢ the profits of fines, ) tantym ifta percipiunt, quibus reguin
munificentia obfequii praeftiti , vel eximiie probitais
intuitu comites fibi creat, & ratione dignitatis illius haec
conferenda decernit, quibufdam baeredicarie quibufdim
perfonaliter,’ Dial. de Seaccar. ap. Madox , p» 402. The
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higher Ear's, or the Farls palatine, it is obfervable, had all
the profits to their own ufe. Of the Ear's who poffeffed the
third pesuy, th-re is mentioned the Eari of Kent, who had
it under Williim I And there is evidence, that it was
anciently enjoyed by the Earls of Arundel, Oxford , Eflex,
Norfolk , and Devonlhire, Selder, Tit. Hon. part 2. ¢h. §
Madow , Baron. Angiica, book 2. ch. 1.

(7) When the right of private war was acknowledged as a
legal prerogative of nobility, regulations were made to adjuft
its nature and exertion. Beawmanoir , Coutumies de Beau-
VOifis 5 ¢b. §9. Du Cange , differt. 29. fur {biftoire de
St. Louis.  Boulatnvillers on the ancient parlioments of
France, letter 5. What is {urprifing , even the mneglect
of exercifing this right, when a proper occafion required
its exertion, was an offence to the order who profeffed. it ,
and an objet of punifhment. ‘ Le Duc Sandragéfile,’
fays Sainz Foix, *ayant été tué par quelquun de fes enne-
¢ mis, les grands du Royaume citérent fesenfans qui négli-
¢ geoient de venger fa mort, & les priverent de fa fuc-
* ceflion.” Effais piflor. tem. 2. 7. 88. In France, this
prerogative of the nobles was not entirely sbolifhed in the
middle of the fourteench century. Bruffel , ufuge général
des Fiefs | liv. 2. ch. 2.

Dr. Robertfon feems to imagine , that, in England
after the Norman invafion , the nobility loft, or did not
exerdife the right of private war; and he reafons with a
view to account for thefe particulars, Hift. of Charles V.
vol. 1. * It is to be acknowledged , that the hiftorians of

* ¢ After the conqueft, the mention of private wars amon
occurs more rarely in the English hiftory, than in that of any other
* European wation, and no laws voncerning them are to be found in
¢ the body of their ftatutes. Such a cliange in their own manners, and
¢ fach a variation from thofe of thejr neighbours, is remarkable. Te¢ j¢
¢ to be aftribed to the extraordinary power which William the Norman
 acquired by right of conqueft, and tranfmitted to his fucceffors, which
¢ rendered the execution of jultice more vigorous and decifive, and the
¢ jurildiction of the King’s court more extenfive » than under the monarchs
» on the continent? Or, was it owing to the fettlement of the Normans
*in England , who , having never adopied the practise of private war im

-

g the nobility,
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England have not been fufficiently attentive to record the
private wars of the nobles. But this elegant writer ought,
doubtlefs, to have remembered, that, in the higher order
of its nobility, the right of private war was as much in.
herent as the coinage of money, the holding of courts, ot
any other of their prerogatives; and that thefe received
not their laft and effectual blow till the age and reign of
Henry VIIL '
In the appendix, I produce a very curious proof of the
exercife of private war in England. Tt is a truce between
two nobles, agreeing to ftop hoftilities. Appendix, N° 4o
The following paffage of Glanville, is alfo a firiking tefti-
mony of the exiftence of the right of private war. * Utrum
¢ vero ad guerram [uam maintenendam poffint domini hujuf-
¢ modi auxilia exigere quaero’ /ib. 9. ¢. 8. And the
difpute between Richard, Earl Marfhal, and Henty 111 of
which there is a fingular relation in Matthew Paris, is certainly
to be accounted for on the principle of this prerogative.
Nor is there wanting other evidence of its exiftence.
Tt was in a great mealure, from the exercife of the right
of private war , that in England, in the age of Stephen ,
there were above eleven hundred forts and caftles. Lord
Lysteltor's  Hiftory of Hemry 1. wol. 1. p. 418. The

¢ their own country, abolished it in the kingdom which they conguered 7
¢ Tt is afferted, in an ordinance of John King of France , that in all
¢ times paft, perfons of every rank in Normandy have been prohibited
¢ to wage war, and the practice has been deemed unlawful. Ordon,
¢ rom, 2. p. 4o7. If this fact were certain, it would go far towards
¢ explaining the peculiarity which T have mentioned. But. as there are
* fome English acts of parliament , which, according to the remark of
¢ the learned author of the obfervations on the flatutes, chiefly the more
¢ ancient , recite falshoods , it may be added, that this is not peculiar
¢ to the laws of that country. Notwithftanding the pofitive affertion in
¢ this public law of France, there is good reafon for confideringit'asa
® fatute which recites a falshood.” Charles V. vol. T. p. 286, 287-

The firft queftion that is put by rhis hiftorian , is founded ona miltakes;
for William the Norman achieved no coagueff over England. The
fecond queftion is founded on a fuppoled fact, which he appears to
r_egard as of no moment; and indeed it does not deferve to be gon-
. fidered in any other light.

s W D
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fendum jurabile & reddibile was likewile a confequence of
r « it, by which a fovereign or a noble put a vaffal into any
: of his caltles , in order to defend it, and to guard his ftores
and h's prifoners, and whom he bound by an osth, to
reltore it in a cerrain time, or to his call or mandate,
This form of fief and tenure was not only known in England,
o but frequent there; and mention is made of it in the laws
¥ of Henry 1.  The right of private war was , thetefore,
often- exercifed in this country ; a.d, what deferves obfere
vation, without paying an attention to this right, it is
impoffible to explain thofe ordisanczs of Henry which allude
to this fevlal peculiaity. Spelman, not attending to it,
could not reach their meaning, and pronounces of them 5
that they are obfcure and corrupted. Goff. wvoe, Caftella-
cium. Their fenfe, notwithftinding, when tried by this
ftandard , is eafy and natural.

(8) The prerogatives of the higher nobility throughout
Europe, may be referred to the following heads; the
power of maling war of their private authority , the right
of life and death in their territories, the levying of impofts,
the raifing of troops, the coining of money , and the making
of laws. It is to be wilhed , that fome inquifitive and judie
Gious antiquary would colle®® from the Englifh laws and
records, all the circumftances to be found which have a
relation to rhele topics. He could not offer a more valuable
prefent to the public. -

Thefe powers were exercif=d by the higher nobles among
the Anglo. Saxons, For, though palatinates, which are
generally allowed to have poffeffed them , were not familjar
by name in thofe times; yet, I cannot but agree with
Mr. Selden, that the fenfe and fubftance of them were
then fully known. The Anglo-Saxon earls, who had their
earldoms to their own ufe, had regal jurifdiction, and the
- king’s writ of ordinary juftice did not run in their dominions.
Y Sach , for example, was Etheldred Earl of M-rcland , under
it King Alfred, and his fon King Edward. Selden, Tit. Hoz,
o part. 2. ¢, s, fedd, 8. Differt. comcerning the Antiq, of
o the Eagl. Conflisution , part 3.
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After the Norman invafion , many of the higher nobility
were exprefsly known us Earis. Palarine. Chefhice was a
palatinate , and pofleficd by it earls, ad gladium, Jicut
ipfe rex totaim tenebat Anglinm ad toromam [uam. The
ancient Rarls of Pemb oke were alfo palatines , b.ing doining
totins comitarus de Pembroch, and holdirg rorum rcgale
infra praecindum comitatlly fui de Pembroch. This is the
language of records. The Lke regality wa claimed in the
barony of Haverford. The bifhops of Durham had, anciently,
omnia jura regalia ) &5 omnnes liberzates vegales infira liber-
tatem [uam Dunelmenfem. The aichbifhop of York had a
regality in Hexham , which, anciently, was ftyled a counsy-
palatine. The bifhopric of Ely was a palatinate , or a
voyal franchife. The earldom of Lancafter was created
palatine in the reign of E ward II. Hugo de Belefme Earl
of Shrewsbury , under Wiiliam II. had the title palatine.
The fame thing is mentioned of John Ear! of Warren and
Surrey,, under Edward 111. And Humfrey de Bohun, Earl
of Hereford and Effex, had a regality within the honor of
Breknou. Spelman Gloff. de Comite Palatino, Selden , vis.
Hon. part. 2. ch. §. fed. 8. Madox , Bar. Ang.p. 159
Camden , Britan. p. 665. 93§,

(9) Marculphus has preferved a form or writing by -

which the converfion of a'lodiality into tenure tock place.
The inquifitive reader may confult it in Baluz. Capit. Reg:
Franc. tom. 2. p. 382, 383, with the notes of Hicrom.
Bignon. p. 896. 898.

The agreement of an allodial proprietor and the fovereign,
or the feudal lord to whom he was difpofed to grant his
property , with the view of fubmitting it to tenure, directed
the natare and peculiarity of the obligations to which he
was to yield in his new ficvadon. In confe.vence of the
protection of a fuperior, he was gen rally to give his
military fervice , and all the 2ids or incidents of fiefs. At
other times, however, he was only bound mot to take
arms againft the {upetior, but to remain at peace , withont

any connexion with the enemies of his lord, and without
the




INLE R OPE 209

the burden of the feudal incidents. He was fimply to be
bound to homage, #d a paffive fidelity.

It is contended for, indeed, firenuoully, and at great
length, by Monfr. Bouquet, that the greater and lefler
jurifdictions were inherent in allodiality. Le droiz Public
de Fraizce. Dr. Smith , in his moft ingenious Inquiries con-
cerning the Wealth of Nations, gives his fuffrage for the
fame opinion. And Dr. Robertfon, notwithftanding what
he has faid concerning fiefs , is, 'in fome meafure ; difpofed
to it. Hif of Charles Y. wol 1. p. 303.

If fupreme jurifdiction , however, and eminent preroga=
tives were connected with allodiality, it feems altogether
inconceivable, why its pofleflots fhould have converted it
into fiufs. Perhaps thefe writers have confounded with
allodiality the fiudum Framcum, ot bomoratum, which
exprefled a condition of ic after its converfion into feudality.
* Ut omnia teneant,’ fays an old monument cited in Du
Cange, °ab Abbate & fuccefforibus in framcum feodum
¢ five allodium , ut pro his homagium francum nobis Abbati
¢ & fuccefloribus noltris, amplius facere tencantur.’ ¢ Haec
omnia,  fays another charter cited by him, *habeo &
teneo a te D. Raymundo Comite Melgorii ad feodas
¢ francum & bomovarum , pro quibus omnibus praeicriptis
® facio vobis . hominium & fidelitacem. > Du Cange, woc.
Feudum francum €5 bomorvatum. * Les fiefs d bonneur ,’
fays Saivaimg, * font ceux qui ont telement conlerve ia
* nature de leur origine, qu'ils ne doivent au'f{eigneur que
¢ la bouche & les mains , fans aucune charge de quint,
¢ de rachat, ni d’autre profic quelconque.” ch. 3.

It is alfo well known, and mighe be iliuftrated by a
variety of proofs, that allodial proprietors were fo little
attended to, and adorned with diftinctions, that they could
not, without the confent of the king, build, for their
protection , a houfe of firength or a caltle. Bruffe!, ufage
gtndéral des fiefs, wol. 1. p. 368. Yet this privilege was
originally - of fo little account, that it was enjoyed indif.
ferently by every feudal lord.

(10) Du Cange, voc, Gruarium , Pedagium, Rotaticum,

4
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Feudum Nuommotum , Feudum Soldatae. Bruffel, Ufage
général des fiefs, liv. 1. ch. 1. fe. 11, Affifes de Jerufalem,
avec des notes , par Thaumafliere, p. 171. 268,

SECTION 1V.

{1) ¢ TDUCES ex virtute fomunt. . : . . . Dicesexs
* emplo potivs quam imperio, fi prompti , fi confpicui :
® Si ante aciem agant, admiratione praefunt.’ Taciz. de
Moar. Germ. c. 7. “ Ubi quis ex principibus in concilio &
© ¢ dixit ducem fore, ut qui fequi velint profiteantur; con-
¢ furgunt ii qui & cavfam & hominem probant, fuumgque
¢ auxilium pollicentur , atque ab multitudine collandantut.’
Caefar , de Bel. Gall. lib. 6. ¢. 22.

(2) °DNihil autem neque publicac neque privatae rei,
nifi armati agunt. Sed arma fumere non ante cuiquam
moris , quam civitas fuffeGturum probaverit. Tum in iplo
confilio vel principum aliquis , vel pater, vel propinquus
fcuto frameaque juvenem ornant. > Taciz. de Mor. Germ.
c. 13,

* Thefe military youths,’ fays Camden, © were called
in their language Knechis, as they are in ours. ® Imirod.
to the Britanuia, p. 245.

(3) “Patri Regi Rex Ludovicus Ingelheim occurrit,
¢ indeque Renesburg cum eo abiit, ibique en/e jam appetens
¢ adolefcentiae tempora, accindfus eff.” Vit, Lud. Pii,
an. 991. Of King Athelftan there is this mention in
Maimsbury , ¢ Nam & avus Alfredus profperum ei reghum
¢ imprecatus fuerat, videns & gratiofe complexus fpeciei
¢ {petatae puerum, & geftvum elegantium: Quem etiam
¢ premature milisem fecerat domatum chlamyde coccinea ,
b gemmato baltbeo, enfe Saxonico, cum vagina aurea.’
Lib. 2. ° Henrico nepoti fuo David Rex Scotorum wvirilia
‘ tradidit arma.’ Hen. Huntingdon, lib. 8. See Du
Cange, voc. Arma.

Other particulars , expreflive of the antiquity of knights

[
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hood, may be feen in the Differtations on the hiftory of
St. Louis. And, with regard to our Saxon anceftors in par-
ticular, Afr. Selder has found frequent mention of knights
in the charters of that age. Titles of bonor, paré. 2.ch. 3,
Mr, Hume, therefore, reafons hypothetically, when he’
admits not of chivalry in the Anglo - Saxon times. 4p-
pendix , 11, :

The addition Sir to the names of knights, was in ufe
before the age of Edward I. and is from Sire, which in
old French fignifies feiguienr, or lord. Though applicable
to all knights, it ferved properly to diftinguifh thofe of the
order who were not barons. To knights-baronet, who are
a modern inftitution , and no patt of the ancient chivalty,
the addition Sir is granted by 2 claufe in their patents of
creation. Ashmole o the Garter y ch. 1,

The moft honorable method of receiving knighthood was
from the fovereign. But every poffeflor of a fief could beftow
it; and one knight could create another. ‘Eorum,’ fays
Speiman , © fuit militem facere quorum fuit feodum dare. ’
Difjert. de milite, ap. Relig. p. 180. ‘ Tout chevalier,’
fays St. Palaye, *avoit le droit de faire chevaliers.” Mémoires
Jur Lancienne chevalerie, tom. 1. p. 70. A king could
receive it from the hands of a private gentleman.

Tts value may be remarked in the following peculiarity,
® Scitis,’ faid a2 Lombard king to his courtiers, ‘non efle
¢ apud nos confuetudinem, wi regis filius cum pasre prandeat,
‘ nifi prius a rege gentis exterae arma [ufceperit.’ Paul,
* Diac. lib. 1. ap. Honoré de Sainte Marie, differt. fur
la chevalerie , p. 18%. © Liberos fuos ,” faid Caefar of the
Gauls, © nifi quum adoleverint, ut munus militiae {uftinere
¢ poffint, palam ad fe adire non patiuntur; filiumque in
¢ puerili aetate in publico iz comfpeciu  pasvis affiffere 4
¢ turpe ducunt.’ De Bel. Gall. /ib. 6.¢c. 18.

¢ Dans les premiers tenips,’ {ays 8% Palaye. “la plus
¢ illuftre naiffance ne donnoit aux nobles aucus rang per
¢ fommel, a moins quils n'y euflent ajout /e titre ou le
¢ grade de chevalier. Juflqu'alors on ne les confidéroit point
¢ comme membres de [étar, puilgu’ils n’en étoient point

3
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encare les foutiens €5 les defenfeurs : Les Ecuyers appat-
¢ tenoient a la smaifor du maitre qu'ils fervoient en cette
¢ qualité; ceux qui ne I'étoient pas encore’, n’appartenoient
qu'a la meve de famille dont ils avoient requ la naiffance
¢ & la premiere éducation.” Tom. 1. p. 298.

Tacitus , having defcribed the ceremony of invelting the
German with arms, adds, “Haec apud illos toga , hic pri-
* mus juventae honos, ante hoc demus pars videntur , mox
¢ reipublicae. > De Moy. Germ. ¢. 13,

This tendency and concurrence of circumftances is ftrik-
ing; and to thefe inftitutions we may trace the contempt
with which the rights of #inors, both of high and low
condition, were treated, in the middle ages. To be in
minority was to be nothing. Before his majority, or the
inveftiture of arms, the individual did not feem a citizen
or a fubject.

(4) © Virtutem proprium hominis bonum : Deas fortiori-
* bus adefle.” Tacit. Hiff. Lib. 4. ¢. §7-

(5) ®Eft & alia obfervatio aufpiciorum , qua gravium
® bellorum eventus explorant. Ejus gentis, cum qua bellum eff,
¢ captivum quoquo modo interceptum, cum electo popularium
fuorum, patriis quemque armis committunt. Victoria
¢ hujus vel illius pro praejudicio accipitur,’ Tacit. de Mor.
Gernt. ¢. 10,

An inftance of the duel is defcribed in Liny, Zib. 28.
¢. 21. And the prevalence of this mode of trial is mentioned
by Patercalzs, I. 2. ¢. 118. It was by fingle combat that
the Celtic and Gothic nations decided the fucceffipn to
offices , when the candidates were numerous and of equal
merit. This was leaving it to the Deity to determine their
pretenfions. It was in this manner, that, among the Gauls,
the place of the fovereign Druid was fupplied , in cafes of
doubt. © His autem 'oninibus Druidibus praeeflt unus, qui
¢ fummam inter eos habet auctoritatem. Hoc mortno, fi
 quis ex reliquis excellit dignitate, fucccedit, ‘At fi funt
plures fuffragio Druidum adlegitur : Nonnunquam etiam
® de principatu armis comtenduws.” Caefar , de Bel. Gal.
iib. 6. ¢c. 13.
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This form of deciding controverfies and difputes, con.
tinued to prevail after the conquefts of the barbaric nations ;
is to be feen every where in their laws; and became an
important article in the jurifprudence of the middle times.
The following ordinances illuftrate its ufe and purpofes.

¢ Qui terram fuam occupatam ab altero dixerit, adhibitis
® idoneis teftibus, probat eam fuam fuifle : Si occupator
contradixerit, campo dijudicetur. LL. Saxonum, tit. 1§.
¢ Si quis Adalingum occiderit DC. fol. componat. Qui
liberum occiderit, CC. fol. componat. Et de utroque {i
negaverit, cum xii. juret, autin campuiz exeat, ntrum
ille voluerit, ad quem caufa pertinet.’ LL. dugl. &
Werinor. tita 1.

¢ Qui domum alterius noctu incenderit, damnum triplo
¢ farciat, & in fredo folid. Ix. aut fi negat, cum undecim
juret, aut campo decernat.’ Ibid. zit. 8.
¢ Si aut calumniator’, aut ille cui calumnia irrogata eft,
fe folum ad facramenti myfterium perficiendum protulerit,
& dixerit: Ego folus jurare volo, tu {i audes nega facra-
mentum meum, -& armis mecum contende. Faciant
etiam illudy fi hoc eis ita placuerit; juret unus, & alius
neget, & in campum exeant. LL. Frifion. tit. 11. L 3.
¢ §i mulier in morte mariti fui confiliata fuerit per fe,
aut per fuppofitam perfonam, fit in poteftate mariti {ui
de ea facere quod voluerit: Similiter & de rebus ipfius
mulieris. Et fi illa negaverit, liceat parentibus eam purgare
aut per facramentum , aut per pugramz, id eft, per
campionem.  LL. Longobard. lib, x. tit. 3. I. 6.

Even from rude times, it is obfervable, that this trial
took place at the command of the magiftrate. And, it is
probable , that it was in a good meafure at his difcretion,
whether it took effe¢t. If the truth was to be inveftigated
by witnefles, fo that complete evidence appeared , and
there was no room for doubt, the battle might be avoided.
It was , however, much to the tafte of martial times. The
barbarians ;, alfo, believed firmly that providence adnally
interfered in their affairs, And this abfurdity was encouraged
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by the Chriftian clergy, who, like the priefts of all religions,
found an intereft in deceiving the vulgar.

(6) The word midering or wuidernig, was a term of
difhonor among the Normans and Danes; and, it is told
by the hiftorians of William Rufus, that, on an occafion
which required the {peedy aid of his vaflals, including in
his fummons , that thofe of them who neglected to repair
to him thou'd be accounted zidering , his ftandard was im.
mediately crowded. Du Cauge, voc. Nidering.

To apply to a perfon the term arga amony the Longobards ,
was to fay, that he was a coward and a worehlefs fellow;
and this offence to his honor could not be pardoned. If
the accufer perfifted in the aflertion, the combat took place ;
and, if he confeffed his crime, he was fubjected to a fine.
LL. Longobard. tit. 5. L 1.

Of arga, it is remarkable, that, in its original and
proper fignification, it meant a perfon who permitted the
infiaclities of his wife. ° Propric arga is dicitur ;’ fays
Du Cauge, © cujus uxor moechatur, & ille tacet” Gloff.
zol. £, p. 319. ' Spelm. p. 40. A perfon of this kind was
infamous in the extreme, and generally of the vileft con.
dition. The word cucurbira had alfo this {enfe; and hence
the Fiench coucorrd, and our cuckold. Each of thele terms,
accordingly , in its enlarged acceptation, came naturally
enough to fignify a mean , cowardly, and flapid feliovr,
To have a eapur cucurbitingsz, was to be a block-bead,
And, from the confufion of the proper fenfe of cucurbita,
and its enlarped ome, the infamy feems to have arifen
which, to this hour, conftantly attends even an involuntary
cuckold. It is thus , that even words operate upon manners.

The point of honor in Sweden, in early times, is well
illuftrated by the following law, which 1 give in the words
of Ssierubook , whole book is not commonly to be met with.

¢ Si dicat vir viro probrofum verbum: Non es vir viri
“ compar, aut virili pectore: Ego vero fum vir [inquit alter]
¢ qualis to. Hiin trivio conveniunto. Sicomparet provocans,
* nec provecatus; talis efto [provecatus] fequior ut ditus
» fuit, ut qui mec pro faemina nec viro facramentalis efle
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queat, intcftabilis: Si vero comparet provocatus, nec
provocans , quam vehementiflime trino immani clamore
exclamer, & fignum in terra radaty & fit vir ille {provocam]
eo deterior , quod verba locutus eft, quae praeftars non
anfus fi. Si jam uterque comparent, juftis inftruck
armis, & cadat provocatus, dimidio mulctae pietio [cacdes]
expiator, Si vero provocans cadit, imputet temeritati.
“Capitalis ei linguae fuae pewlantia, jaceat in campo inexs
piatus.” De Jure Sueonum €5 Gorboruimn vetufo, lib. 1. ¢c. 6.
Among the ancient Germans , in the age of Tacizus , the
point of honor was catried fo high , that a gamefter having
rifked and loft his liberty and perfon on the laft throw,
fubmitted to voluntary fervitude, allowing himfeif, though
fironger and younger than his antagonift, to be bound and
fo!d by him. *Ea eftin re prava pervicacia ; ipfi fidem vocant.’
Tacit. de Mor. Germ. ¢. 4. The other words of the paffage
are : ‘ Aleam quod mirere, fobrii inter feria exercent, tanta
¢ Jucrandi perdendive temeritate , utcum omnia defecerunt ,
¢ extremo ac novilimo jactu, de libertate & de corpore
contendant. Victus voluntariam fervitutem adic: quam-
vis junior , quamvis robuftior , alligare fe ac venire patitur.’
It is not foreign to the purpofes of this work, to remark ,
that the paffion for play followed the conquefts of the bera
barians ; that many ordinances were made to fupprefs it;
and that , to this hour, it is a poimz of bonor to extinguifh
game-debts. There is fomething interefting in this fubject,
and I cannot leave it without ftarting a conjecture.

The idea of borrowing under an obligation of repayment ,
was too cultivated for the German gamefter. When he
kad loft every thing *, he therefore ftaked his libercy and
his perfon. Having left his woods, he improved upon this
uwfage 3 and , inftead of endangering his peifon, gave a
pledge as a fecurity that he weuld pay hislofs. © Wadia dabat.’
Liundenbrog. Gloff: voc. Wadium, The ufage was not loft,
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® 1t does not appear what the German ufually played for. Tt might
be , fometimes, the coins of the Romans. ¢ Jam & pecuniam aceipere
* docnimus® Tacit, de Mor. Germ, c. 15. His chains and orsaments,
atenfils and furs , were probably his common {takes.
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° En 1368, fays a French hiftorian, ©le Ducde Bourgogne
¢ ayant perdu foixante francs 4 la paume contre le Duc
¢ de Bourbon , Meflire Guillaume de Lyon & Meffire Guy
¢ dela Trimouille, Jexr laiffa, faute davgent, fa ceinture -
¢ Laquelle il donna encore depuis ex gage au Comte &’y pour
¢ quatre vingt francs par lvi perdu au méme jeu” Le
Labourenr , ap. Suint Foix. tom. 1. P 343,

The cuftom of pledges introduced by gaming , grew com-
mon in other tranf:Ctions, and in debts of every kind.
From moveables, which were the firft pledges, a tranfition
was foon made to land. Hence the mortuum-vadinm ¥,
the pawn of land, or the mortgage ; and hence alfo the
legal doctrine of diftreffes +.  Such a mixture is there of
whim and accident in the greater as well as the minuter
Pprecautions of civil polity !

(7) The forms of a trial in the duel at common Jlaw,
and in the duel for points of honor, were diftin@. This
{ubject will be treated in the fequel.

(8) © Genus fpedtaculorum unum atque in omni caetu
idem. Nudi juvenes , quibus id lndicrum eft , inter
gladios fe atque infeftas frameas faltu jaciunt. Exercitatio
artem paravit, ars decorem. Non in quaeftum tamen aut
mercedem. Quamvis audacis lafciviae pretium eft » voluptas
fpectantium.” Tacit. de Mor. Germ. c. 12

There is a remarkable paflage in Procopius with regard
to King Tosilar, from which we may learn the dexterity
which was exhibited in fuch military {ports.

¢ Ipfe equo eximio vectus, inter geminas acies armorum

T “It is called a dead-gage,’ {fays Cowel; “becaufe whatfoever profit
¢ it yieldeth, yet it redeemeth not itlelf by yielding fuch profit, except
¢ the whole fum berrowed be likewife paid at the day.’ The Interpreter,
voc. Mortgape,

* ¢ Namium & namus] Captio, a Sax. naman, al, nyman capere. Voces
prifei fori, haec apud Scotos, illa apud Anglos veteres ufitatior : Res,
¢ bona, animalia, quae per diffrictionen capivntur fignificantes : Hoc
 eft, ea quae a pofTeflore avferuntur, legitimeque retinentur, mul&ae
® vel pignoris nomine , quoufque id fecerit vel praefiterit, quod non

¢ fine injutia recufaverit.’ Spelm. Gloff. See farther the other Gloffaries,
and Coke on Littleton,

<
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¢ ludum feite ludebat. Equum enim circumagens ac feflecteng
¢ utroque verfum, orbes orbibus impediebat. Sic equitans,
¢ haftam in avras jaculabatur , eamque, cum tremula rela.
¢ beretur, aripiebat mediam, & ex altera manu in alteram
¢ faepe trajiciens, ac dextere mutans, operam huic arti
feliciter navatam oftendebat: refupinabat fefe, & flexu
multiplici nune huc nunc illuc ita inclinabat,, ut appareret
diligenter ipfum a pueritia didiciffe faltare.” Lib. 4. c. 31,
Thefe ideas make a figure even in the paradife of the
Gothic nations. * Tell me,’ fays Gangler in the Edda,
¢ How do the heroes divert themfelves when they are not
drinking? © Every day, replies Har, ‘as foon as they
have dreffed themfelves, they take their arms; and,
entering the lifts , fight till they cut one anotherin pieces:
This is their diverfion. But, no fooner does the bour of
repaft approach, than they remount their fteeds all fafe
and found, and return to drink in the palace of Odin.’
The Edda , or ancient Icelamdic or Rumic mythology
ap. Nortbhern Antiquities, vol. 2. p. 108. See alfo Keysler,
Antig. Select. Septemir. €5 Celt. p.- 127.

(9) In the books of the middle times, totneaments are
called /udi militaves, militaria exercitia, € imaginariae
bellorum prolufiones. A writer in Du Cange fays, ° Tor-
¢ neamenta, dicunt quaedam nundinae, vel feriae, in guibus
¢ milites ex edi®o convenire folent ,” & ad oftenfionem virium
¢ fuarum & audaciae temere congregari , vel congredi’
Gloff. voc. Torneamentzm.

Thefe exercifes were the great {chools of difcipline and
war. Their high antiquity on the continent may be feen
in the diflertations on the hiftory of St. Louis. And,
there is mention of them in England in the days of King
Edgar, and at a more ancient period. Selden, duello, ch. 3.
#ir. Madox was therefore in a great miftake , when he afcribed
the rife of the {pirit of torneying to the holy wars. Bar.
Angl. p. 281.

The frequent accidents which neceffarily happened in the
exercife of thefe reprefentations of war, through the im-
petuofity of valor, and the extravagance of heroifm; the
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fulminations of the church; and, above all, the jealoufy
of princes which was excited by armed nobles and their
retainers, gave them powerful checks. Th:y continued ,
notwithftanding, to be long in fathion. In England, they
were practifed in the reign of Queen Elizabeth ; and their
total difappearance was preceded, under the elder James
and his fon Charles, by a gentle method of them , termed
cayvoujals.

Torncaments originally were celebrated by all wartiors

at their pleafure. In after- times, the fovereign, as the
head of chivalry and arms, claimed their dirccion, and
iflued out his licences and prohibitions. Richard I. by the
following patent to Hubert, Archbithop of Canterbury,
gave licence for lifts or torneaments in five places within
the kingdom.
* Sciatis nos concefliffe , quod torneamenta fint in Awglia
in quinque placeis , inter Saram & Wilton , inter IV arwick
& Kelingvoorth , inter Stamford & Walingford , inter
Brakeley & Mixeber , inter Bly & Tikehill, ita quod pax
terrac meas non infringetur. Et comes qui ibi torneare
voluerit , dabit nobis 20 marcas , & baro 10 marcas, &
miles, qui terram habuerit, 4 marcas, & qui non habuerit,
2 marcas. Nullus auntem extraneus ibi attorneabit. Unde
vobis mandamus, quod ad diem torneamenti habeatis ibi
2 clericos & 2 milites vefiros , ad capiendum facramentum
de comite & barone, quod nobis de praedita pecunia
ante torneamentum fatisfuciet, & quod nullum torneare
permittant antequam fuper hoc fatisfecerit; & inbreviari
faciant quantum & a quibus receperint. Ft 1o marcas
pro carta ad opus noftrem capiatis, unde comes Sarzm,
& cemes de Clara, & comes de Warrena plegii funt.
Tefte meiplo, apud villam epifcopi 22 die Augofii’ Ex
Zib. Rubro Scaccarii, ap. Seldes in the Duello, cb. 3.

Edward [. and Edward III. granted the liberty of holding
yearly a juft wiris militaribus comitatus Lincolu. Richard
Redman , and his three companions in arms, had the licence
of Richard TI. hafliiudere cum Willieimo Halberton cum
#ribus [fociis apud civitap. Carliol. And a fimilar liberty
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was granted to John de Gray by Henry IV. Cottoni Pofthuma,
p- 63. Edward 1. commanded, by proclamation, that no
torneaments or jufting, or fecking of adventures, and no
feats of arms fhould be celcbrat.d or undertaken without
his permiffion. © Publice fecit proclamari, & firmiter inhi.
‘ beri, ne quis , fub forisfactura terrarum & omnium tene-
¢ mentorum , torneare, bordeare, juftas facere , aventuras
* quaerere , feu alias ad arma ire pracfumat, fine licentia
* Regis fpeciali.” Cot. Poft p. 67. There are alfo prohibitions
of torneaments by Heniy III. and other princes. They
command all ea'ls, barons, knights, and others, under
their faith, homage, and affection, and under pain of lofing
their lands and tenements, that they prefume not to torney,
make jults, feekadventures, or go to feats of arms within the
zealm, without the King’s exprefs leave. See Appendizx, N°V.
(10) * Tum ad megotia, nec minus faepe ad comvivia,
procedunt armati’ Tacit, de Mor. Gerim. c. 22.

This ufege continued during the middle times. The
pofterity of the Germans went in armor to their parliaments
and public councils, and to their private vifits and meetings.
Jultice, fays Mezeray, was rendered among the Franks
by people in zrms: The axe and the buckler were hung
upon a pillar in the midft of the malle or the court. See
bis biffory under Clotaive 11, From this pradtice among
the Anglo-Saxons, the hundred court was, in fome counties,
called the W apentake. The hundreder, holding up hie
lance, it was touched by thofe of all the members, and
thus the affembly was conftituted. LL. Edward. Coufef.
¢. 33. Wapun, fays Whitelocke, is arms , and fac, touch.
Notes upon the King's writ for membeys of Parliament,
wol. 2. P. 39.

To this day, in the kingdoms of Europe, the weating
of a fword is a part of drefs. We goin arms to a feaft as
well as to a battle, and retain, in orderly times, a cuftom
which habitual danger , and the defects of legiflation,, made
neceffary to barbarians. The clergy, it feems, pertina-
cioully oppofed the cuftom, and it was retained with obftinacy,
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“What is more furprifing, they have ceafed to exclaim
againft it, and yet it continues!

(11) f Seutum reliquiffe praecipuum flagitium. Nec aut
£ facris adefle, :;m concilium inire ignominiofo fas.” Tacit.
de Mor. Gevm. c.

Hence a high compuﬁtmn was allowed to the Frank » who
had been reproached injurioufly with the lofs of his fhield.
¢ §i quis homo ingenuus alio improperaverit, quod Juzum
¢ fuum jadtaffet, & fuga lapfus fuiffet, & non potuerit
¢ adprobare , DC. den. qui faciunt {ol. xv. culpabilis judis
¢ cetar.’ Padfus legis Salicae, ap. Georgifch. p. Gg. It was
by raifing him aloft on a fhield, and fupporting him on
their {houlders , that the Germans proclaimed their {overeign,
or lifted up a general to command their armies. Zacit. Hift.
Iib. 4. ¢. 15. It was by the fame ceremony that the Kings
of the Franks were acknowledged. This was their inaugura-
tion, The efcutcheon or thield, fays Favine , is the effential
note of a nobleman, a kmght, and an efquire, Theatre of
Honor , book 1. ch. 2.

The ufages which had their rife from arms, make a
curious figure in the Gothic nations. We know from Tacizus,
thac the founding or clathing of arms, exprefled approba-
tion in the German aflemblies ; that a javelin wet with
blood, and a war-horfe, were the rewards of German valor 5
that {uits of armor were a flattering prefent to the more
diftinguifhed chiefs in the German communities ; that an inter-
change of arms conflituted the ceremonial of marriage among
this people; and, that their only public amufement was
the leaping amidft the threatening points of {words and
lances. De Mor. Germ. c. 1. 15. 18. 24.

Charlemagne ufed to feal his treaties with the pommel
of his fword: ¢ With the point of it,’ faid he, ‘I will
¢ maintain them.” 8. Foix, Ef. Hiff. vol. 2. p. 74. To
take his arms from a free man, was to deprive him of his
tank, and to reduce him to the condition of a flave. LL.
Alfr. ¢. 1. And to put into the hands of a flave the arms
of a free man, was to give him his liberty. When an indi-
vidual gave his oath in a court, or would bind himfelf
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in the moft folemn manner to the performance of his con-
tracts, he laid his hand on his fword. In the judicial combat,
the cuftoms growing out of arms were numerons: Thus,
to ftrike a perfon with a club, or to give him a blow on
the face, was to treat him like a villain ; becaufe villains
were permitted to fight only with clubs, and were not
allowed to cover their faces with armor. L'efprit des Loix,
liv. 28. ¢h. 20. A free man could not part with his fword
as a part of his ranfom. LL. Longobard. lib. 1. tit. 1%,
.. 33: And what fhows, in a particular manner, the feve-
rity of the foreft-laws , the killing of a royal ftag inferred
the lofs of the fhield, or the reduction of a free - man to
a flave. LL. Foreft. Canut.c. 25. From the change of arms
there refulted a change of ufages. Thus, when archery was
intreduced , to wound the finger which fends off the arrow,
was punifhed more feverely than the maiming of the other
fingers. Lindenbr. Gloff. voc. Digitus.

The old Germans rufhed to battle with a loud noife ,
" applying their fhields to their mouths, that their voices
might rife by repercuflion into a fuller and more fonorous
fwell. *Sunt illis haec quoque carmina , quorum relatu quem
¢ barditumn vocant, accendunt animos, faturaeque pugnae
¢ fortunam ipfo cantu auvguiantur; terrent enim, trepidantve,
prout {onuit acies., Nec tam voces illae, quam virtutis
concentus videntur. Affe@utur praecipue afperitas foni,
& fra®um murmur, objectis ad os feutis , quo plenior
& gravior vox repercuflu intumefcat.’ Tacit. de Mor.
Germ. c. 3.

It merits obfervation, that, from this ufage, there grew
the cri d'armes of the middle ages. Thele cries were fup-
pofed to incite to valor, and to make the foldier precipitate
himfelf upon the enemy. Montjoie Saint Denis, was a
famous cry of the Franks. Deus adjuva, Deus vult, were
cries during the crufades. Every banneret, or every knight .
who had a banner, had a cry peculiar to himfelf and the
troops under him. Barons had alfo their cries. There were
thus general and particular cries. While fiefs and the fendal
militia continued, thefe cries prevailed in Europe, They
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wete loft ‘on the introduction of an improved military dif-
cipline, and of ftanding armies. Perhaps, it is to thele
cries, that we muft trace the origin of the mottos to enfigas
armorial.

(12) * Scuta keciffimis coloribus diftinguunt.” Tacig. de
Mor. Germ. c. 6.

On the foundation of the fagun:z, or the fhort velt of
the Gaul and German, which covered his arms, fhoulders,
and brealt , coats of arms arofe. © La cotte d’armes a été
¢ le vétement le plus ordinaire des anciens Gaulois : il étoit
¢ appellé par eux fagum , d'ou nous avons emprunté le
¢ mot de faye, ou de fayon.” Differt. x. fur I Hiftoire de
8t. Louis, p. 127. ° Tegumen omnibus fagum,’ fays
Tacitus, c. 117,

According to this inftructive hiftorian, the fagum was
adorned with fpots and with ‘bits of fur. °© Eligunt feras,
¢ & detrata velamina fpargunt maculis, pellibufque bellua-
€ yum.’ ¢. 17. And we know from Hevodian , that it was
fometimes ornamented with filver. Zib. 4.

Thefe things are very curious; and it is impoflible not
to fee in them the colors, the furs, and the mesals which
are the materials of the fcience of blazonry,

When Tacitzs mentions the fhield, he takes occafion to
remark, that the German warriors had the knowledge of
coats of mail, and of head-pieces ov belmets, but feldom
made ufe of them. His words are ° Paucis loricae, vix uni
¢ alterive caflis, aut galea.’ ¢. 6. They were about to be
more fathionable.

( 13) Valer. Maximus, lib. §. c. 6. Florus, Rom. Rer.
Hift. 1ib. 3. c. 3.

(14) Thefe captives were of the tribe of the Cassi, a
Germanic people; for, it is furely this tribe that Dio means,
when he fpeaks of the Cemwi. ‘ Horum captae a Remanis
® uxores, interrogatae ab Antonino, utrum vendi, an occidi
mallent, mori fe malle refponderunt: quumque effent
¢ poftea venditae, omnes mortem fibi confCiverunt: Non-
¢ npllae gna filios interfecerunt.’ Exeerpt, e Diow. p. 876.
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A multitude of examples, to the fame purpofe, might eafily
be collected , if it were neceflary.

But, while we refleét on thefe things, it muf#t not be
fancied , that the German women were deficient in g-ntlenefs,
A nigh independent fpirit is not inconfiftent with the fofteft
pallions. There are a few beautiful and energetic words in
T acizus which may be employed on 'this occafion, and finely
exprels the diftinctive characters of the fexes in ancient
Germany. ‘ Lamenta ac lacrymas cito: dolorem & triflitiam
* tarde ponunt. Faeminis lugere honeftum eft; wviris memio
¢ niffe.’ De Mor. Germ. c. 27,

(r5) Tacit. de Mor. Germ. c. .

(16) Saint Foix, Effais Hiftoriq. fur Paris, tom. 5.
P. 184.

(17) * Regnator omnium Deus, cetera fubjecta atque
© parentia.” Taciz. de Mor. Germ. c. 39. This teftimony of
the purity of the German theology, is well illuftrated by
the fullowing pafl:ge of the lcelandic Edda.
© Ganglevus orfus eft tunc fuum fermonem. Quis eft fupre-
mus, feu primus deorum ? Har. refpondet : Qui noftra
lirgua Pantopater dicitur. Tunc Gaug. Ubi eft hic Dens?
Au: quid potett efficere ? Aut quid voluit ad gloriam fuam
manitcftandam ? Har. relp. Ile viviz per omne aevum,
¢ ac gubermat omnue vegnum ‘ﬁmm, &5 magnas partes
* & parvas.’ Edda, ap. Northern Antiq. vol. 2. p. 283.

(18) © Aufpicia, fortefque ut qui maxime obfervant,
Tacit. de Mor. Germ. c. 9. See alfo, Du Cange, voc.
LAucorzes €5 Sors. The following form of divination was
common to all the German tribes. © Virgam frugiferae arbori
‘ decifam, in furculos amputant, eofque notis quibufdam
¢ difcretos fuper candidam veftem temere ac fortuito fpar-
gunt. Mox fi pubice ‘conlulatur facerdos civitatis , fin
privatim, ipf: pater familize precatus deos, coelumque
{ulpiciens, ter fingulos collit, fublatos, fecundum impreflam
ante notam interpretatur = De Mor. Germ. ¢. 10, OF
this folly, there is yet a remain in the Bagueste Devina-
voive of the miners in Germany; and it is to be obferved,
that the heralds of the Franks bad comfeerased swigs, which
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they bore as the emblems of péace. Thus the heralds fent
by Gundobald to Guntram appeared ° cum virgis confecratis,
¢ juxta ritum Francorum , ut feilicet non contingerentur ab
¢ ullo.’ Gregory of Tours, lib. 7. ¢. 32. But, what is
more remarkable , thefe fwigs came to figure in the invef-
titure of lands. Hence the feoffiment or faline per fuftem &5
per baculum ; per virgam €5 per ramum. Hence the zemure
par la verge, which is formally treated by Littleton. On
what a fimple foundation does there rife inftitutions, impor-
tant and interefting in bufinefs and fociety !

(19) Hence the Gothic ordeals, the fire ordeal, and
the water ordeal. OF the antiquity of thefe trials I bave
fpoken in another work. Differs. on the Autig. of the Eng.
Confiitut. part 4. It is obfervable, thatthe trials of fire and
water, though abfurd in the greateft degree, were much
encouraged by the Chriftian clergy. What is more difgrace-
ful to them, they invented modes of trial , founded in
the fame fuperftition , and not lefs abfurd. Thefe were the
judgment of the crofs, the corfned or confecrated morfel,
the Eucharift, and the forzes fandorum. By the fudt, the
criminal was to remain with his arms extended before a
crofs for fix or feven hours, without mation. If he failed
in fuftaining this trial, he loft hiz caufe, and was judged
guilty. By the fecond, the accufed perfon {wallowed a bit
of bread or cheefe, over which the prieft had muttered a
form of execration. If he was guilty, he was fuffocated by
the morfel ; ifinnocent , he efcaped without injury. In the
judgment of the Eucharift, the fymbols of the blood and
body of Chrift were employed; and they convicted the
guilty, by acting as a poifon, which inflited death or
ficknefs. The fortes [aniforzzn confifted in the opening,
at a venture, the Bible, or any holy book, and in con-
fidering as oracular the firft paflage that prefented itfelf,
See Du Cange, wvoc. Crux, Corfued, Eucharifiia, Sors.
This impiety, and thele impofitions on the common nnder~
ftanding of mankind, advanced the temporal emolument of
the priefthoad; anend, which isacall times more important
to them than the interefts of religion and virtue.

(20) *Matrem




IN EUROPE. srg

(20) ©Matrem Denm venerantur. Infigne fupetftitionis,,

. forinas aproram geftant. Id pro armis omnigue tutela
¢ Jecurum deae cultorem eriam inter hoftes pracftac.’ Taciz.
de Mor. Germ. ¢. 45. _
* Lknow a fong,’ fiid Odiz, by which T foften and
inchant the arms of my eteniies, and render their wea.
pons of none effect. | know a fong which I need only
to fing, when men have loaded me with binds; for the
moment I fing it, my chains fall to pieces, and I walk
orth at liberty. T know a fong ufeful to all mankind;
for, as foon as hatred inflames the fons of men, the
moment I fing it, they are appeafed. I know a fong of
fuch virtue, that, were I caught in a ftorm, I canhuth
the winds, and render the ai perfectly calm.” The
Magic of Odin, ap. North. Autig. vol. 2. p. 219. Dn
Cange, Literae Solutoriae, 63 woe. Dicantare.

By fecret or magical operations, it was not only {uppofed,
that men could defend themfelves againft a'l dangers what-
ever, and render themfelves invulnerable ; but that they
could even change themfelves into wolves, ard other anie
mals. The word wermwolf exprefled this metamorphofis

3

§

and the extravagancy is to be traced to a diftant antiquity.

* Neuri, ut accepimus, fatis temporibus in Jupos transe
¢ figurantur; deinde, exacto {patio quod huic forti attribu.-

tum eft, in priftinam faciem revertuntur.’ Sofinus, c. e
To late times this ridiculons fancy was continued down
among the Irith ; and Camder was puzzied to account for
it. Britannia by Gibfon, vol. 3. p. 1350

(21) Thele things appear clearly and ftrongly from the
laws which were made againft them, afer the introducion
o Chriftianity, and from other authentic evidence. Capiz.
Hay. €2 Lud. lib. 9. LL. Lougobard. lib. 2. tit. 38. Du
Cange ; voc. Fous. Arbor, €c. Pelloatier , Hift. des Celtcs,
vol. 2. edit. par Monf. de Chiniac.

(22) Dz Cange, voc. Fadus, Fadd, Caragus, Dufii,
Folleti Daemosnes, Tempeflarii. Fdda. Keysier , duiig.
Séptentr. §F Celz. Here we have the fource of the wonders
and extravagancies of the old romance.
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(23 ) ‘Deo imperante quem adeffe bellantibus credunt.”
Tacit. de Mor. Germ. c. 7. This deity was called Teut or
Tis. Afier the age of Tacitaus , if 1 am not mifiaken, he
had ufually the name of Odinz; and, itis of Odin that
Wormins thus exprefles himfelf, ¢ Suam implorantibus opem
¢ in bello, inftar {enis monocuii equo infidentis , & albo
€ clypeo tecti, quandoque fe cowjpiciendum pracbuits ~
Monwnent. Dan. c. 4.

(24) Traces of the {pirit of gallantry and love, itis to
be remarked, appear in a friking manner, even in the
religious {yftem of the Gothic nations.

¢ Freya, fays the Edda, is the moft propitious of the
¢ goddefles. The place which fhe inhabits in heaven is called
€ the union of the people.” She goes on horfeback to every
¢ place where battles are fought, and allerts her right to
one halt of "the flain; the other half belongs to Odin.
Her palace is large and magnificent; thence fhe fallies
¢ forth in a chariot drawn hy two cats. She lends a very
favorable ear to thofe who fue for her affiftance. It is
from her that the ladies have received the name which
we give them in our language. She is very much delighted
with the {ongs of lovers; and fuch as would be happy in
their amours , ought to worfhip this goddefs. > p. 76.
In another fable of the Zdda, there are the following
particulars. © Geficne is a virgin, and takes into her fervice
* all chafte maids after their death. Fylla, who is alfo a
virgin , wears her beautiful locks flowing over her {houlders,
Her head is adorned with a golden riband. She is intrufted
with the toilet and f{lippers of Frigga, and admitted into
the molt important fecrets of that goddefs. . . . Siona
employs herfelf in turning men’s hearts and thoughts to
love, and in making young men and maidens well with
each othet. Hence lovers bear hier name, Lovna is fo good
and gracious, and accords {o heartily to the tender vows
of men , that, by a peculiar power which Odin and Frigga
have given her, the can reconcile lovers the moft ac variance.
Varra prefides over the caths that men make, and par-
ticularly over the promifes of lovers. She is attentive te
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€ all concealed engagements of that Iun] and punifhes
¢ thofe who Leep not their plighted troth. * Ibia'_ p- 96, 97,

It is alfo remarkable, that, in the Gothic Elyfinm , it was
beautiful virgins named Valkyriae, who poured out their
liquor to the heroes. Keysier, Awueiq. Septr. € p. 152.

(25) 8t Palaye, ipeaking of the candidates for chivalry,
f.’.ys, Les grcmidres legons qu’on lenr donneit regardoients

¢ principalement Zamour de Dien 35 des dames , ¢'«ft-i-dire,

¢ la religion & la galanterie.” Mém. [ur l'ancienne cheval.
toue 1. p. 7. The Chriftian knight was not les devout than
the Pagan warrior, Anciently , during the celebration of mafs
in every country of Europe, he deew his fword, and held
it out naked, in teftimony of his readinefs to defend the
faith of Chrifte Favine; p. 54. Heysler , Amvig. [elect.
Celt. p. 164.
Tt was the influence of {uch mannsrs which induced
that agreeable libertine Boccace very f{etioufly to give
¢ thanks to God Almighty and the Ladies for their affiftance
“ in defending him agm 1ft his enemies ;' and which made
Petrarch compare ° his miftrefs Laura to Jelus Chrift;”
circumftances which appeared fo abfurd to Mr. Hume. See
his Effays, p. 277: :

When the Count de Dunois was about to attack the
Englith army which befieged Ir'iontargls, la Hire, a knight
and a man of fathion who ferved under him, having received
abfolution, joined devoutly his hands, and thus prayed.
¢ Dieu, je te prie que tu faffes avjourd’hui pour la Hire
¢ aptant que ta voudrois qus la Hire fit pour toi, il
¢ &toit Dien, & tu fuffes la Hire.” Sz, Foix, E_[f bift
toime 1. P. 347.

A picture, not lefs firange,; and fill more profane, is
in the poetty of Deudes de¢ Prades, a canon who had the
reputation of being wife and fpiritual, He thus laments the
death of Brunet, a troubadeur, or one of the provencaf
bards. ‘Il chantoit fi bien, que les roffignols {e taifoient
¢ d’admiration pour Pentendre. Auffi Dieu Pa-til pris pour
¢ fon ufage. Je prie Dien de le placer 2 fa droite. Si Ia

2
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¢ Vierge aime les gens courtois, quelle prenne celui-ld.’
Hifloive litzeraive des Troubadours , tome 1. p. 3zo.

I'hefe firokes are expreflive, and illuftrate, more than
the moft careful reafonings, the nature and fpirit of the
devotion of the ages of chivalry. Amidft the decenci s and
the proprieties which philofophy introduces in culivated
times, we look back, with furprife, to this grofs familiarity
with the fupreme Being, and to this blafphemous infolence.
Yet, it is difficult, at the fame time, not to remsmber ,
that thefe things are equalled , if not exceeded, among us,
by thofe gloomy and fanatical men, who, having got what
they term the new light , conceit themfelves the fociety of
the elect, and the friends of God!

S BECTIT ON V.

(1) THE character or ftation which preceded knighthood,
was that of the €cazyer, or armour-bearer. The candidate for

chivalry had formerly been a page, a walez , ora damoifean. :

The laft term was applied to the fons of men of rank.
G. Andvé de la Rogue, Traité de la nobleffe, p. 7. Moeurs
des Frangois par le Gewndre, p. 63. Dauiel, Hil. de la
milice Frangoife, tome . p. 94, 95. & Palaye Mem.
Jur Panc. Cheval, partie 1.

In thofe times, the terms page and wvalez were not ex-
preflive of meannefs and low condition, as at pelent. Dz
Qauge, wvoc, Valeti €& Dowmicellus, Sir Jobn Fortefcue,
who was chief juftice under Henry VI. has obferved, when
fpeaking of England, ' Sunt Valec/i diverfi in regione illa
¢ qui plus quam fexcenta fcuta per annum expendere pofiunt.’
De Laud. Leg. dngliae, ¢, z9.

(2) The age ot knighchood , it is probable, varied with
the nature and weight of the erms which were in ufe at
different periods. In geneal, it has been fixed by anti-
quaries and hiftorians at 21 years. This rule, however,
could be infringed in faver of fignal merit or high birth. The
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noviciate of the knight commenced in his feventh year, In
that tender age, he turned his attention to the art of war,
his miftrefs, and his catechifm. Daniel, Milice Frangoife
fib. 3. ch. 4. Relig, Spelman, p. 174 St, Palaye, Mém,
Jur Canc. Cheval. partie 1.

(3) The power of the German priefts did not efcape the
penetration of Tacitws. ° Neque animadvertere, neque
¢ vincire, neque veiberare quidem nifi facerdotibus permile
¢ fum.” De Mor, Germ. c. 7. The Ch iftian priefts were
no lefs felfifh and ambitious, In every country of Europe,
they attained immenfe wealth, and prodigious influence.
They prefided in the inferior courts with the civil magiftrates;
they to.k thuir feats in the national affemblies ; and, in the
preambles of the barbaric laws , they are often mentioned
next to the Kings themfelves. © Incipiunt,’ fays the pro-
logue to the Capitularies of Charlemagne, * capitula regum
¢ & epifcoporum, max'meque nobilium omnium Francorum.’
Balus, Capit. Reg. Frauc. tome 1. p. 698. It is thus,
allo, in fome of the prefaces to the Anglo.Saxon laws.
The powers they affumed were exorbitant, and often im-
properly exercifed. To ufe the firong language of Bacon,
¢ they were lovers of lordfhips, and troublers of Rates.’
Hift. and polit. difcounrfe on the laws and govermment of
England.

(4) Selden, Tit. hon. part. 2. ch. . fe&. 34, 35.
Afhmole , Infticutions of the Garter, ch. 1. feét. 9. Du
Cange, voc. Miles. Daniel, Milice Francoife, lib. 3. ch. 4.
La Roque, p. 354. 356. A defcription of the ceremonies
ufed at the creation of knights of the bath, is inferced
in the Appendisz , N° 6. They were nearly the fame with
thofe employed in the creation of the knight-bachelor, and
illufirate the manners of old times.

(s) The feftwmn tyrocinii , which is the name given in
the old hiltorians to the rejoicings on the invefliture of
knighthood , often lafted many days; and, in the cafes of
perlons of diftinction , was folemnized with torneaments
and fhows, The feafon of tornsaments was allo embraced
& a fit occafion for conferring i;nighrhcmd on thole whofs

Q3
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birth and fortune did not entitle them to exhibit thefe {o- (
lemnities. Andthis, from the principle of giving encourage- 0
mene to the milicary are, For the fame realon, public !
entries into cities, coronations, and feftivals of every kind , p
were opportunities for the creation of knights.

(6) Spelman, voo. Auxilium. Afhmole, ch, 1. fedt. o, U
St. Palave, tom. 1. p. 195.248. Daniel, Milice Frangoife, 1
Y3k oh s t

he celebrated Joan d&’Arc raifed the fiege of f

2 Epglith commander , the Earl of Suffolk , 2

d to yisld himfelf priloner to a Frenchman g

ud; but before he fobmitted, he afked his i

ary whether he was a gentleman? On receiving a i

¢ fatisfoctory andwer, he demanded , Whether he was a d
€ kuight ? Renaud replied, That he had not yet attained \.‘{‘
¢ that honor.. Thesr I make yom ome , teplied Suffolk. w

* Upon which he gave him the biow with his fword, which
¢ dubbed hitm into that fraternity ; and he immediately
¢ furrendered himfelf his prifoner.’ Huwme, vol, 2. p. 340.

(7) The knights effeted great magnificence, and more
particularly after the holy wars. ° Porcabant autem diverfi
¢ generis [pecies preciofas, avrum & argentum , pallia olofe-
rica, purpuram, ficlades, oftrum & multiforminm veftinm
ornamenta ; practerca arma varia 5 tela multiplicis generis ,
® infinitas loricas, culcitras de ferico acu variatas operofe,
¢ papiliones & tentoria preciofiflima,’ &c. Brompioiz, ap.
Bavowm. Augl. p. 281. \

{g) The horfe and armour of a knight were called his
conternementun, Of comutenance, Selden, Tit. Hou, part 2.
¢h. ff{ 3

The refpetful behaviour, even to vaaquifhed knights,
and indeed the extreme honor in which knights in general |
were held, is exemplified very ftrongly in the conduét of ‘
Edward 111, to Euftace de Ribaumont. This prince thought I
it neceflary to leave England privately for the protection of
Calais , and carried with him the Prince of Wales. The
day after his arrival at Calais, a battle enfued betwen his
troops and the French forces commanded by Geoffiey de
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Charni, who, notwithftanding the truce which had been
concluded berween the contending powers, had bribed the
governor of Calais to furrender the plece to him. To
prevent this circumftance,, was the intention of Edward’s vifit,
This great prince, who fought as a private gentleman
under Sir Walter Manny, encountered Euftace de Ribaua
mont, a hardy and va'orous knight, who beat him twice
to the ground. Pufhed to extremity, Edward had occafion
for all his firength and addrefs. After an encounter, fharp
and dangerous, he vanquithed his antagonift , who furren-
dering his fword , yielded himfelf his prifoner. The next
day the Englith enjoyed their viftory, and in the evening
the French prifoners were invited to fup with the Prince
of Wales and the Englifh nobility, After fupper, Edward
himf{elf entered the apartment, and converied, in a firain
of compliment and familiavity , with the prifoners, His
behaviour to his antagonift Euftace de Ribaumont was more
particularly attentive, and is thus defcribed by Froiffard,
* Vint le Roi a Meflire Euftache de Ribaumont: Vous étes
¢ le chevalier au monde que veiffe onques plus vaillamment
affaillic fes enemis, ne fon corps' deffendre, ni ne me
trouvai onques cn bataille ou je veifle qui tant me donnaft
affaire corps & corps, que vous avez hui fait; fi vous en
donne le prix fur tons les chevaliers de ma court par
droite {entence. A donc print le roi fon chapelet qu'il
portoit fur fon chef (qui étoit bon & riche) & le meift
fur le chef de Monfeigneur Euftache , & dit: Monfeigneur
Euftache, je vous donne ce chapelet pour le mienx coma
battant de la journée de ceux du dedans & du dehors,
& vous prie que vous le portez cette année pour Vamour
de moi. Je fai que vous étes gai & amoureux, & que
volontiers vous trouvés entre dames & demoifelles , fi
dites par tout ou vous irez , que je le vous ai donné,
Si vous quite votre prifon, & vous en pouvez partic
demain , 8’1l vous plait.’ ar. 1348.
(¢) Favine, Theatre of Honmor, book 1. St. Palaye
Meém. fur Panc, Cheval. partie 4. Selden, Tit. hon. part. 3.

che 5. fect. 37,
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(10) The chief firength of armies confifted , at this time,
of cavalry. The fkilful management of a horfe was, of
confequence, one of the great accomphihments of a knight
or a warriour. 1t is to be noiic.d, that this way of thin-
king characterized fome of the German tribes , even in the
age of Zacizus, The following energetic defcripiion of the
Tencteri, is appliceble , in a ftiiking manner , to the purer
ages of chival y. " Tencbori {uper flolitum bellerum decus,
* equ ftris difciplinae arce praecellunt. Nec major apud

Cartos peditum laus , quam TeoGeris equitum. Sic in-
¢ fiicuere majores,, poltiri imitancur. Hi lufus infantium,

hace juvenum aemulatio , perfeverant femes” De Mov.,
Gerin. ¢, 32. : ' i

(1) Heosce the diltin&tion of kaights banueret and knights
bachelors 5 the latter expreflion denoting the fimple knight;
the former , cthe knight who had a ftandard and followers.
The numbers of knights and efquires who {rved under the
bannerct, varied in proporticn to his riches, and influence,
It is alfo obfervabl ., that this diguicy was not always fendal.
It was fomerime: pe:fonal. Seldes , Tit. bon. part 2. ch. 3.
and ch, 5. fed. 39, Dn Cange, “Differt. fur
fe 8. Louis. Spelm. woc. Banevettus, Dantel ,
[erss livs 34 e ¢
[hearre of Honor, book 10. St. Palaye,
Cheval. partie 6.
(£3) An ad ceremonial of chivaley has thefe words:

toy Artus d'Angleterre, & le Duc de Lencafire ordon.
nerent & firent la table ronde, & les behours, tournois,
& jouftes; & moule d'antres chofes nobles, & jugements
d’armes, dont ils ordonnérent pour juger , dames & damoi-
¢ Jelles , Roys d'armes & heraux. Differe. 5. fur 2 Hiftoire
de 8. Louis, p. 149,

(14) The greater torneaments were thofe given by fove-
reigns and princes , to which knights were invited from
every part of Europe; for, over Chriftendom, the honor
and privileges of knighthood were the fame. The leffer
torneaments were thofe givea by the barons.

It deferves obfervations, that the exhibition of tornea-

v
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ments produced an intercourfe between the nations of Europe
which could nat but contribute to knowledge and civilization,
When there were no exprefs prohibitions , knights followed
the siore important torneaments wherever they were cele-
brated , for the purpofe of ftudying the art of war ; and
that they might find fignal and proper opportunities of
diftinguifhing themfelves, and of cultivatinggthe friendfhip
and acquaintance of illuftrious perfons of beth fexes. It
was even the fafhion for knights to avoid the reftraint of
marriage for fome years after their inftallation into the order,
that they might confecrate them to the travelling into diftant
countries, and the vifiting of foreign courts, © afin de s’y
‘ rendre chevaliers parfaits” St. Palaye, tom. 3. p. §.

From thefe circumftances, it is obvious, that the firong
conclufions of Dr. Robertfon, concerning the little intercourfe
berween mnations, during the middle ages, are not to be
relied upon in all their force, but to be underftood with
much referve, and many limications. Hiff. of Charl. V.
vol, 1. p. 325. €5 feqs

(15) This prefent was called favexr. St. Palage, tom. 1.
P- 95. Hence the pieces of lace or riband whizh are yet fome-
times diftributed at marriages , are termed the bride’s favors.

(16) It would be tedious to enumerate and to defcribe
the diffzrent forms of exercife or combat which were prac-
tifed in the torneaments; and it is not neceffary in this
worl.. The jomfle was the combat of one againft one ;
les armes & outrance, were the combats of fix againft fix,
and confifted cccafionally of more or fewer petfon. Le pas
d’armes, was the defence of 4 pafs by one or more petfons
sgainit every aflailant. The curious reader may confult the
books which treat expreflsly of torneaments,

(17) Favine on torneaments. Sc. Palaye, Mém. fur Panc.
Cheval. partie 2.

(18) °© Effigiefque & figna quaedam detracta lucis in
¢ pracliom ferunt,’  Tacit., de Mor. Gevimo ¢, 3. The
pofterity of the Germans were equally fuperftitious under
the light of the gofpel. * Les Germains,’ fays 8. Foix,
who had this pafioges of Tacitus in his eys, © portoient &
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¢ Ia guerre des drapeaux, & des figures qui étoient en deépdt
¢ pendant la paix dans les bois facrés.” He adds, ° Nos
¢ Rois alloient prendre de méme la chape de S, Martin
¢ {ur fon tombeau, & loriflamme dans I’églife de S. Dexis,
£ & les reportoient lotfque la guerre étoitfinie,’ Eff. Hiff.
Sfur Paris, tom. 2. p. 187.

(19) The Edda, Keyfler, Antiq. felect. Septentr. p,
149.—163. Pelloutier, Hiit. des Celees, liv. 3. ch. 18.

(20) The difcerning reader will perceive, that | defcribe
Chriftianity from the writings of the clergy ; becaufle , it is
always from their reprefentations of it that it acts upon fociery
and manners. [ therefore fpeak politically, and not as an
inguirer into theology.

From the pretended friends of Chriftianity, and from its
moft zealous partifans , too, I fear, it has received deep
and cruel wounds. Its moft enlightened and genuine admirers
have reafon to regret, that it has not been left to defend
itlelf. Were it poffible to deftroy the comments, the ex-
planations , the catechifms, and the {yftems of divines, a
very confiderable blow would be given to infidelity. One
can relpect the honeft doubts of philofophy. But, is it
poflible to with- hold indignation or fcorn, when ability
ftoops to be uncharitable and difingenuous, when bigotry
preffes her foily , and fpits her venom ?

(21) It was Gregory VIL. whofe magnificent mind firfk
formed the plan of the croifes. The fanaticifm , the heroic
{pirit, and the wild enterprife of knighthood, fuggefted,
doubtlefs , the idea of them. The advantages they were to
give to the holy fee, and the church in general , were
numerous and great. The Popes not only conferred remiflion,
or pardon of their fins, on all thofe who yielded to this
madnefs ; but, what was ne lefs interefting, they undertook
the protection of their families and affairs, The clergy, of
cenfequence , drew immenfe wealth , by acting as tators and
truftees for widows , pupils, and minors. The troops deligned
for thefe pious projects, could be employed by the church
to protect and enlarge its temporalities ; and, under the
pretence of recovering the holy fepulchre, prodigious fums
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were to be extracted from women, the devout, the infirm,
and the dying.

From the holy wars it followed, that new fraternities of
knighthood were invented. Hence the knights of the holy
fepulchre, the hofpitallers , templars , and an infinite number
of religious orders who fhed blgod, and deformed fociety,
for the glory of God. Many of thefe acquired greac
riches, and all of them increaled the influence of the
church.

Some writers have fancied, but very abfurdly, that the
croifes gave rife to chivalry. Without chivalry the croifes
could’not have been carried into execution. The Popes and
the clergy would in vain have preached, that they were
the road to falvation and the gates to heaven.

From the cultivated fate of manners in the eaft, fome
improvement was imported into Europe by the crufaders.
But the crufades deferve not to be confidered as the firft,
or indeed as a very powerful caufe of refinement in Europe;
though it is to be allowed, that they encouraged a refpect
for order, and ideas of regular government ; and that they
made additions to the fcience of heraldry and the fathions
of liveries, and heightened ¢he fplendor of equipage and
drefs.

“When the medal, however, is reverfed, there appear
many and great difadvantages, They drained the kingdoms
of Europe of their inhabitants ; they took away their riches,
and thereby difcouraged trade and the arts; they removed
kings and nobles beyend the feas, and introduced into
frates difquiets and diforder 53 they added to the power of
the Roman {ee, by affording favorable opportunities foz
the operation of its policy , and for eftablifhing the right of
the Popes to interfere in the temporal affairs of nations; and,
in fine, they promoted every pious impertinence, and
advanced the moft abjed fuperftition.

It is alfo worthy of remark, that fome writers , who have
no tincture of philofophy, have treated chivalry and the
holy wats as primary and diftinétive caufes of the refinement
of the European ftates; yet the latter, being really the con-
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fequences of the formear , their influence ovght to have been
alcribed to them.

The fame want of penetration is perceivable in thofe,, who,
while they urge a. a primary fource of smprovement, the
revival of literatare, hold out, diftinctively, as another
caule of it, the civil code, or the laws of the Romans.
They might, with equal prepriety, record as particular and
ditinétive (ources of refinement, the writings of Cicero ,
of Livy, or of Tacitus.

During the prevalence of chivalry, it is likewife to be
abferved , that the ardor of redrelling wrongs feized many
knights fo powerfuily, that, attended by elguires, they
wandered about in fearch of objecs whofe misforrunes and
mifery required cheir afliftance and fuccour. And, as ladies
engaged more pardiculaily their attention, the relief of
unforcunate damfels was the achievement they moft courted.
‘This was the rife of knights-crrant, whofe adventures pro-
duced romance, Thefe were originally to!d as they happened.
But the love of the marvellous came to interfere ; fancy was
indulged in her wildelt exaggurations, and poetry gave her
charms to the moft monftrous fictions, and to fcenes the
moft unnatural and gigantic.

(23) © Supplicem aut debilem vel arma abjicizntem hoftem
occidere, etiam hodie apud Gothos fempiterno oporobiio
¢ dignum computatur. > Jo. Maguus, Hift Suec. lib. 4.

In the battle of Poidtiers, fought by the heroic Edward
Prince of Wales, the King of France was made prifoner;
and the behaviour to the captive monarch illuftrates, more
than any particulars I can mention, the nobenefls of the
principles of chivalry. The Earl of Warwic conducted the
French king, with many demonfirations of refpect, to the
Prince’s tent. _

¢ Here,” fays a great hiftorian, ° commences the real
¢ and the truly admirable heroifm of Edward: For victories
¢ are vulgar things, in compaiifon of that moderation and
* humanicy difcovered by a young prince of twenty- feven
years of age, not yet ¢ooled from the fury of battle, and
elated by as extraordinary and as unexpected fuccels, as
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had ever crowned the arms of any general. He came forth

¢ to meer the captive king with ull the figns of regard and
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fympathy ; adminiftered comforc to him admidft his mis=
tortunes ; paid him the tribute of praife due to his vilors
and afcribed his own victory merely to the blind chance of
war, or to a {uperior provid:nc:, which controls all the
efforts of human force and prudence, The behaviour of
Jobn fhowed him not unwosthy of this courteous treats
ment: His prefent abject fortune never made him forget
a moument that he was a king: More fenfib'z to Edward’s
generofity than to his own calamities , he confz{Ted , that,
notwithftanding his defeat and caprivity , his honor was
ftill unimpaired ; and that, if he yielded the victory, it
was at lealt gained by a prince of fuch confummate valor
and humani y.

* Edward ordered a magnificent repaft to be prepared in
his tent for the prifoners, and he himfelf {erved the
royal captive’s tahle, as it he had been one of his retinve,
He ftond at the King’s back during the meal ; conftantly
refufed to take a place at table ; and declared , that , being
a {ubject, he was too well acquainted wih the diftance
between his own rank, and that of his royal Majefly, to
afflume fuch freedom. All his father’s pretenfions to the
crown of France were now buried in eblivion : John, in
captivity , received -the honors of a king, which were
refufed him when {eated on the throne: His misfortunes,
not his title, were refpected : And the French prifoners,
congnered by his elevation of mind, more than by their
late difcomfiture, burft outinto tears of joy and admira-
tion; which were only checked by the refleftion, that
fuch genuine and unaltered heroifm in an enemy , muft
certainly, in the iffce, prove buot the more dangerous to
their native country.’ Hume, bift. of England, vol. 2.

p. 214. See alls dshmole, p. 673.

Morfels of ftory likke thefle are precious, and diflinguifh

thofe hftorians who can render inflructive the details which
common writers are only attentive to make agreeable.

(24) The followirg was one of the oaths adminiftered
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by the confable in the duel. © A. de B. ye fhall lay your
¢ hand ayen on the boly gofpels, and fwere that ye fhall
¢ have no moo wepnes or poynts, but tho that ben afligned
¢ you by the conftable and marefchall, that is to wite,
¢ gleyve, long {werd, fhort fiwerd, and dagger: Nor no
¢ knyfe, fmall ne grete; ne none engine, ne none othir
¢ inftrument with poynt: Nor ftone of vertue, nor hearb
¢ of vertne; nor charme, nor experement, nor none othir
& enchauntment by you, nor for you, whereby ye truft the
& better to overcome C. de D. yout adverfarie, that fhall come
& ayens you within thefe fifts in his defence ; northatye truft
¢ in none othit thynge propirly, butin God and your body,
¢ and your brave quarell; fo God you he'p, and all halowes,
¢ and the holy gofpells.’ Dugdale, ovigin. juridic. p. §2.

(25) The folemn taking away of the fword , the cutting
off the fpurs, the tearing from the body the coat of arms,
and the bruifing every piece of the knight's armour, appear (o
have been ceremonies of the degradation. Selden , Tit. boi.
part 2. ch. §. Se. 38. Asbhmole, p. 620.

Religion came alfo to concern itfelfin a matter fo importants
Priefts pronounced over the culprit a pfalm , containing im-
precations againft traitors. Water was thrown upon him to
wafh away the facred character conferred by his inftallation
into the order. And, at length he was dragged on a hurdle
to the church, where there were faid and performed over
him the prayers and the ceremonies which are ufed for the
dead. St Palaye, tome . p: 320s
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SECTION L

(1) THE ordinary form of homage and fealty varied
in fome lictle patticulars in different nations, and in the
fame naticns, at differenct times; and fidelity, while the
fief was precarious, could only be promifed during the cone
nexion of the lord and the vaflal. The oldeft example of
thefe ceremonies which is preferved, and perhaps the mofk
fimple, is that of T'affilon Duke of Bavaria, to King Pepin,
in the year 7597. Tt is thus deferibed, * Taililo Dux Bajoae
¢ riarum cum ptimoribus gentis fuae venit s & more
Francorum , in manus regis in vafjazicamn manibus fuis
femetipfum commendavit ; Sfidelitatemque , tam ipfi regi
Pipino, quam filiis ejus Carolo & Carlomanno, jure jurando
¢ fupra corpus Sanc@i Dionyfii promifit, ’ Adelmus , dunal.
Franc. ap. Bruffel , Iiv. 1. ch. 1. fed. 7.

From the words more Francoram it is to be inferred
that thefe ufags=s were of a fill higher antiquity; and ,
indced, there can be little doubt, that they prevailed from
the earlieft times. We find them, accordingly , in the Anglo=
Saxon period of our hiftory. Nichol. Proefas. ad LL. dnglo-
Saxon. p. 6, 7. It is true, notwithftanding » that fome
eminent authors contend, that they were confequences of
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the perpetuity of the fief. But the homage of Taffilon, and
the Angl-Sexon fealty , were prior to the general eftablifh-
ment of this perpetuicy. And there does not appear any
folid reafon to think, that thefe ceremenies were a refult
of it.

When the exercife of the prerogative of private war among
the nobles had {pread its diforders and calamity, it became
commen , both in France and England , toinfert areferva-
tion in the form of homage, which limited rthe fidelity of
the vafals of a lord or a chief, to the acts which were not
derogatory to the faith they owed to the king. This was
intended as an obftruction to the prevalence of private war,
and difcovered an advancement in the ideas of civilization
and government. Saint Louis eftablifhed it in France; and
it appears in England, in what is called ¢ The Statute of
¢ Homage,’ in the feventeenth year of Edward IL. By this
form or ordinance, the vaffal, after exprefling the fidelity he
is to bear to his lord for the lands he holds, is made to
add , faving the faith I owe wiuro our Lord the IKing.

Out of thefe ufages, in this ftate of their refiriction ,
there grew, as fiefs diedaway, the ligeance, or allegiance,
which every fubject, whether a proprietor of land or not,
was fuppofed to owe to his {over ign. Thus, the oath of
ligeance or fealty was to produce the oath of allegiance.

(2) 1 have endeavoured to inveftigate, in another work,
the high antiquity of the feudal inci ‘ents. Differt. on the
Auntig. of the Eng. Conftitut. part 2. It is a common miftake,
that the Feudal fruits or incidents were not known in England
¢ill the Norman times. This opinion is to be afcribed to the
want of curiofity in fome inquirers of great name, who have
given a fancion to it without de'iberation; 2and to the nat-
sow prejudices of others, who affe to confider the No-man
invafion as the proper era of our political conftitution,
from the view of paying a compliment to the prerogative
of our kings , by holding out Duke William as a conqueror 5
and by infulting the confequence of the people. It is in this
manner that errors have been engrafted upen errors.

The Anglo.Sazon laws , however, oppofe the conceit of
the
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the late rife of the feudal incidents; with a force that is
not te be refilted. They make an actual and expr.fs mention
of them. And, for formal ilultrations of the feudal incis
dents in thé Anglo.Saxon times, the reader may confult 5
The cafe of tenures upou the cominiffion of defective titles,
argued by the judges of Ireland , Mr. Selde, in mazy
pares of bis works, and Mr. Whitaker, in bis biffory
of Manchefler:

One of Canute’s laws T cannot forbear to mention ;
becaufe it illuftrates very firongly , in this age, the exiltence
of tenures. It ordains that a vaffal who deferts, in an ex-
pedition againft an enemy, f{hall forfeit his land to his lord ;
and thaty if he fhould fall in battle, his heriot fhall bé
remitted , and his land go to his hews. LL. Cannt. c. 75.
This defertion was, in all fendal countries, one of the
caules of the efcheat ot forfeiture of the fief. Spelm. Gloff
woe, Felonia, We thus learn, that, in the age of Canute,
there prevailed the fendal incidents of efcheat and heriot,
and that lands were not only granted in tenure, but mighg
g0 to helrs; a circumftance which may lead us to conceive,
that advances were then made towards the eftablithment of
the perpetuity of the fief. This important law is mifinters
preted by Wilkins, and, prebably , with defign. The learned
reader will not require to be informed, that his verfion of
the Anglo-Saxon laws is often defedive and unfaithful,

What is worthy of notice, while many writer: of England
ook to Normandy and Duke William for the introduction
of the feudal law , and its incidents, into their nation, an
author of France, William Roville of Alenzon, in his
preface to the grand Couftumier of Normandy, contends.
That they were firft brought into that duchy ftom England
by Edward the Confeflor.

The facts is, that thefe fruits and this law exténded
themfelves over Europe, from no principle of adoption, but
from the peculiarity of manrers and fituation of the barbaric
nations who made conquelfts. There is no pofition in hiftory
which is clearer than this. And Du Cange, in paricular 4
when we confider the amazing excent of his information , is
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very much to blame, while he fondly holds out the tenet;
that the ufages and infticutions of the European flates pro-
ceeded chiefly'from the manners and cuftoms of France.

(3) Evenin the days of Bracton , after the feudal aflocia-
tion had received its moft ftaggering blows, the dodrines
of the reciprocal duties of the lord and the vaffal, and their
perpetual league, are laid down in firong language.

¢ Nihil facere poteft tenens propter obligationem homagii,
¢ guod vertatur domino ad exhaeredationem vel aliam atro-
¢ gcem injoriam; nec dominus tenenti, e converfo. Quod
¢ f fecerint, diffolvitur & extinguitur homagium omnino,
¢ & homagii conneQio & obligatio , & erit inde juftum judi-
¢ ciom cum venerit contra homagium & fidelitatis facra-
 mentum , quod in eo in quo delinquunt puniantur, fc.in
¢ perfona domini, quod amittat dominium, & in perfona
¢ tenentis, quod amittat tenementum.” De leg. €5 Conficetud.
Angl. p. 81.

(a) The ftate, I know, of the people of old, as de-
{cribed by Dr. Brady, and Mr. Hume, by Dr. Robertfon ,
and a multitude of other authors, was uniformly moft abject;
and yet the power of the nobles is reprefented as moft
exorbitant. They dwell on what they term the ariftocratical
genius of the times, and feem to take a pleafure in paint-
ing the abjectnefls of the people.

Tt is remarkable, that thefe notions are contradictory and
inconfiftent,  The nobles had immenfe influence; but, in
what did this influence confift ? Was it not in the numbers
and the attachment of their vaflals? Thefe were their power;
and , did they opprefs them? The reverfe is the truth. They
treated them with the utmoft lenity , and it was their intereft
to do fo. The cordiality, accordingly , of the nobles and
the vaflals , was maintained during a long tract of time, of
which the hiftory has been repeatedly written , without the
neceflary attention to its natore and fpirit. The decay ,
indeed, of this cordiality, was to create confufions and
oppreffion ; and, what confirms my remark , it was in
this fituation, that the power of the nrobles was to be
humbled.
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The error I mention was firft thrown out by a writer of
ability , becaufe it fnited the theory he inculcates. It was
adopted , for the fame reafon, by a writer of ftill greater
talents; and nothing more is neceflary to give currency to
an abfurdity. For, the authors whe do not think for them-
felves, but who gain a fathionable and temporary reputation,
by giving drefs and trappings to other men’s notions, will
repeat it till it is believed.

(s) Mr. Hume has the following very fingular paffage.
¢ None of the feudal governments in Europe had fuch intticu-
® tions as the county- courzs, which the great authority of
the conqueror ftill retained from the Saxon cuftoms. All
the freeholders of the county, even the greatelt barons,
were obliged to attend the fheriff in thefe courts, and
to allift him in the adminiftration of juftice.” Append. 11.
In every feudal kingdom, notwithftanding this firong
affirmation, the comes was known , and the comizatus. The
comitatus, or county, was the territory or eftate of the
comes ; and the court he held, and in which he prefided,
was the county - court , to which the freeholders and teudators
were called, and acted as afleffors or judges. Dz Cange,
and Spelman , voe. Comites.:

There might, indeed, be a comes who enjoyed not the
property of the county , but only a part of it; and, in this
cafe , he was conftituted to exercife jurifdiction init. The
theriff originally was a very fubordinate officer. He was
{fometimes no more than the deputy of the comes. Hence
wisecomnes Was the term by which he was known. Sometimes
he was only vefted with the care of the king’s intereft in par-
ticular counties, And, in reality, he began only to figure when
the jurifdiction of the nobles, in the decline of fiefs, had
died away to a fhadow.

It is faid by Mr. Hume, That the great authority of the
cenqueror retained the county-courts from the Saxon cuftoms,
He thus infers, that thefe courts were favorable to the royal
authority, The fa®, however,'is exadly the reverfe. The
greater jurifdiction there is in the nobles and the people,
the more limited is the prerogative of princes. The county-
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courts were eminent and formidable fupports of the liberty
of the fubjedt. And, inftead of giving them encouragement,
it was the intereft of the conqueror to employ his great
authority in their {uppreflion.
Mr. Hume adds, in the fpirit of a writer who had made
a dilcovery, ° Porhaps this inftitution of county -courts i
¢ England has had greater effe®t on the government, than
® has yet been diftin@ly pointed out by hiftorians, or traced
¢ by antiquaries.’ Ibid.
1 have remarked thelc and other weak places in the
works of this illuftrious man, that T might thow the danger
of implicit confidence evenin the greateft names. The undue
weight of what are called greaz autborizies, gives a {tab to
the fpirit of inquiry in all [ciences. !
(6) The diftinguithing freedom of .the Germanic tribes
was carried with them into their conquefts. Tacitas faid of ‘
" them, while they were in their woods, ° De minoribus
® rebus principes confultant, de majoribus omnes.” De Mors
Germ. c. 11. This peculiarity of government, and this import-
ance of the people, appear not only in the hiftory of thefe
nations , but in their laws, The prologue to the laws of the |
Franks has thefe words. f Hoc decretum eft apud regem, & [
* principes ejus, & apud -cunctum popzlem Chriftianum 4 f
¢ qui infra regnum Merwungorum confiftunt.’ Lindenbr. A
2. 399. The lex Alamannofum begins thus. ° Incipit lex |
¢ Alamanriorum, quae temporibus Chlotarii regis una cum
* principibus fuis, id funt, xxxiii, efpifcopis, & xxxxiiii.
¢ ducibus, & lIxxii. comitibus, vel cetero populo conflituta |
S eft.’ Lindenbr. p. 363. In the fame fenfe, we read of
the éufiniza mulficudo fidelium who appeared in the Anglo-
Saxon parliaments, Spelman’s counciis. Originally , as in
Germany, in all the European ftates , every perfon who wore
a {word had a title to go to the national aflembly. The
fovercign could enact no new laws, and conld repeal no old 1
ones , without the confent of the people.

But, in ancient Germany , a reprefentation of the pecple
was even practifed on particular occafions; and we are told
by Tacitus, that, when Civilis declared war againft the

kR ages .
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Romans, °convocavit primores gentis, & promptifimos
¢ wulgi. > Tacit, Hift. iib.'y. See farther 4 Differtation
concernzing he Antiquity of the Euglish Conftitution
part 5. After the ereétion of the Buropean flates, the in on.
veniencies arifing from great multitudes of armed men in
councils of bufinefs, diicovered fully the advantages of
veprefentation. And deputics made their appearance in thefe
to confult and defend the privileges and rights of the people,
The exact era of this eftablifhment is not known in any
country of Europe. Its antiquity , however, is beyond all
doubt. And the comnions made a figure in the afl. mblies of
France , termed, les champs de mars, & les champs de mai,
in the cortes of Spain, and in the wittenagemots of England.
It is probable, thatin France, the people were reprefented
before the age of Charlemagne. That they were important in
the reign of this politic and powerful prince , there are proofs,
pofitive and certain.  The infiructive wotk of Archbifhop
Hincmar , de ordine Palatii, places this matter in a frong
light; and Abbé Mably, who copies and comments upon it ,
acknowledges the fupreme power of the affemblies of thofe
days, felets examples ofit, and of theinterference and con-
fideration of the people. In fact, nothing of any moment or
value, in peace or in war, or inany fubject whatever, could
be done without their approbation. * Lex confenfu populi fit,
* & conflitutione regis.” Capir. Kar. Calv. an. 864. ap.
Baluz. tom. 2. ap. 177. This conclufion is fupported by
exprefs, numerous, and concurring teftimonies of ancient
laws, hiftories, and ordinances. See Hotoman, Franco=
Gallia , cb. 10, 11« Mably Obfervar. fur I’ Hift. de France,
Zib, 2. ch. 2. Bymeron the antiguity of parliaments , &c.*,

* Mr. Hume, notwithftanding a variety of authorities which oppofe
his affertions, could exprels himfelf to the following purpefe. *The
* grear fimilarity among all the feudal governments of Europe, is well
¢ known to every man that has any acquaintance with ancient hiftory;
¢ and the antiquarians of all foreign countries, where the quefion was
never embarraffed by party-dilputes, have allowed, that the commons
¢ were verylate in being admittesd to a share in the legislative power.®

Appead. 11,
R 3
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Thefe affemblies were very different from the Etats Généraux
of after-times, when the rights of the people were infulted,
and the legiflative power came to refide in the {overeign. Yet,
it is not uncommon to confound them ; and, on the founda-
tion of this error, improper conclufions have been inferred
againft the comimons of Bugland.

At what perioxl the deputies of the people apneared in the
cort:s of Spain, is uncertain. Butthe liberty of the Wiligoths,
who founded that kingdom , was ferocious; their love of
independence was foftered by the ills of the Moorifh domina-
tion; and their fovereigns, doring a long tract of time, were
kept in a furprifing degree of fubjection. Like all the other
barbaric tribes who made eftablithments, the individuals
among the Goths who wore {words , affembled originally in
the councils of the nation; and when the difadvantages of
crowded and temultuous affemblies were uniformly felt, it is
natural to conclude, that the deputies of the people were
called to reprefent them.

From defign , however , in the Spanifh government, from
the ravages of the Moors, or from the wafte and havoc of
time, no direct proofs of this reprefentation , it is faid. are
to be found of an earlier date than the year r133. Of the
app=arance of the deputies of the peaple, atthis time, the
evidence is produced by Dr. Geddes ; and this writer has al{o
publifhed the writs of fummons , which, in the year 1390,
required the city of Abula to fend its reprefentatives to the
parliam=nt of Spain. Mifcellaneous Tradls, vol. 1. There is
likewife evidence ofa Spanifh parliament in the year 1199, in
which the deputies of the people were affembled ; and of
another in 1210, in which they affifted as a branch of the
legifliture. Gen. Hift. Spayi. ap. JWhitelock , Notes upos sbe
Hing's Writ, vol. 2. p. 65.

Whi'e liberty and the deputies of the people madefa figure,
and while the prerogative of the lovereign was reftrained and
direct.d by national councils and affemblies in the other coun-
tries of Burone, it feem: the height of wildnels to conclude ,
as many have done, that, in England, the inhabitants were
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in a ftate of flavery , and that the mandate of the Prince was
the law. His condition, fo far from being defpotic, was
every moment expofed to danger and infult. He ‘might be
depofed for a flight offence. He was elected to his office.  And,
his coronation-oath expreffed his fubjection to the community,
and bound him to protect the rights of his fubject:.

The Anglo-Saxon laws ar¢ pioofs , that, inftead of govern.
ing by his will or caprice, he was under the control of a
national sffembly. In the preambles to them, we find , that
the wites or [apientes were a conftituent branch of the govern-
ment. The expreflion feniores fapienzes populi mei, is a part
of the prolegue to the ordinations of King Ina, an. 7r2. And
the [apientes populi , or deputies of the people, appearinthe
laws of other princes of the Anglo-Saxons. LL. Auglo-Sasxon.
ap. Wilkins.

Ttis very remarkable, that the term fapientes, as may be
feen in Du Cange, in his explanation of it, exprefled, in
Ttaly, in ancient times, thofe who governed the affairs of
cities and communities. When men, therefore, of this fort
are uniformly mentioned es a part of the Anglo-Saxon witten-
agemots , it isimpoffible, but to prejudice, notto fee, that
they muft have atted as the reprefemtatives of the people,
and muft have procured this diftinction from the opinion
entertained of, their wifdom or experience.

By a curious teftimony, it is even obvious, that the word
fapientes muft have meant the commons. In the fupplication
del county de Devonshive, to Edward I11. there are thefe ex-
preflions, ©que luy pleale par Iavys des prelats, countees,
¢ barons, & amtresfages in ceft prefent parliament ordeiner,’
&c. This fupplication is printed in the 4. Inft. p. 232. In the
reign of the third Edward, from the autres Jages exprefling
the commons, it may furely be decifively inferred, that
Japientes had the fame meaning in older times. ‘

Tn fat, the expreffions which denote the Anglo-Saxon
affemblies, allude to their nationality. ° Commune congi.
‘ liom, conventus omnium, concilium cleri & populi,

¢ omnium principum & omnium fapientum conventus,’ &
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are appellations which mark forcibly the interference and
afliftance of the commons *.

In the annals of Winchelcomb, an. 811. there is to be

feen the tetm procuratores , as expreflive of a branch of the
wittenagemot. 1t alfo occurs in a charter of King Athelftane.
And, that the perfons denoted by it were the deputies of the
people , feems paft all doubt, when it is recolledted , that,
in th: Spanith writers, this order of men is expreffed by
procuradores de las cividades § wvillas, Nay, in Polydore
Virgil , we meet the expreflion procuratores civium populigue,
P 478- ap. Whitelocke, vol. x. p. 378,
. To thefe noti_es I might add a multitude of authorities
relpectable and pofitive. But I mean not now to enter fully
into the difpute concerning the importance of the people. To
give completenels to the fpirit of my prefent volume , itis
fufficient for me to affert che antiquity of the commons, in
oppolition to an opinion of their late rife , which a modern
hiftorian, of great reputations has inculcated , Wwith that
hardinels which he difplays in all his writings , but wich little
of that power of thought and of reafoning which does honor to
his philefophical works.

Mr. Bume, ftruck with the talents of Dr. Brady , deceived
by his ability , difpofed to pay adulation to government, or
‘willing to profic by a fyftem, formed with art, and ready for
adoption, has executed his hiftery upon the tenets of this
writer. Yet, of Dr. Brady it ought to be remembered , that he
was the flave of a fadtion, and that he meanly proftituted an
excellent vnderftanding, and admirable quickaefs , to vindi-
cate tyranny, and to defiroy the rights of his nation. With
no lefs pertinacity, but with an air of greater candor, and
with the marks of a more liberal mind , Mr. Hume has
employed himfelf to the fame purpofes ; and his hiftory , from

* Mr, Hume has obferved, indeed, that * None of the expreffions of
¢ the ancient hiftorians, though feveral hundred paffzges might be pro-
¢ duced, can, without the utmoft violence, be tortured to a meaning
¢ which will admit the Commons to be conftituent members of the great
§ gouncil.” Append. 11. It is painful te remark a want of candor fo
glaring in fo great 2 mam.
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its beginning to its conclufion, is chiefly to be regarded as a
planfible defence of prerogative. As an elegant and a {piriced
compofition , it merits every commendation. But no friend to
humanity , and to the freedom of this kingdom, will confider
his conftitutional inquiries , with their effet on His narrative
and compare them with the ancient and vensrable mounments
of eur ftory, wichout feeling a lively {urprife, and a patriot
indignation.

(7) The general doctrines concerning wardthips may be
feen in Craig, lib. 2. DuCange, voc. Cuftos , Warda. La
Couzume reforince de Novmandie, par Bujzmge Arts des
Gardes.

In tha..mﬂ"uéhvc collection of records, The biftory and
antiguities of the exchequer of the Kings of England, by
Myr. Madox ; there are the following examples of the fale of
wardfhips by the crown , in the times which paffed from Duke
Wil'iam to King John,

Godfrey de Cramavill gave xxv L. x s. for the cuftody of the
land of Aketon, which was Ralf de Heldebouill’s, and of
Ralf’s heir during his nonage. Hugh de Flammavill proffered
x |. for the coftody of his fifter, with her land., Raf de
Gerngmue gave a fine of Ix marke, that he might have the
cuftody and donation of Philip de Niwebote’s daughter , with
her inheritance. Earl David gave cc marks to have the cuftody
of Stephen de Cameis, with his whole land , till his full age 5
faving to the King the fervice of the faid land ; and Earl David
was to make no deffrudion upon it. And Philip Firz-Robert
gave cc L. and c bacons and c cheel.s for the wardfhip of the
land and heir of Ivo de Munby, till the heir came to be of
full age. Pol. 1. p. 3123, 324.

In remarking thefe fales, the value of money in its varia-
tions, i., to be attended to. From AMr. Madox, it appears,
that, ‘in thereign of Henry III. Simon de Montfort gave ten
* thoufand marks to have the cuftody of the lands and heir of
¢ Gilbert de Unfranville, until the heir’s full age, with the
® heir's marriage, and with advowlons of churches, knight-
* fees, and other pertinencies and efcheats;’ and my Lord
LZyitleton has czloulated the amount of this payment ,
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according to the prefent value of money. ° Ten thoufand
¢ marks,” he obferves, °containing then as much filver in
¢ weight as twenty thoufand pounds now; and the value of
¢ filver in thofe days, being unqueftionably more than five
* times the prefent value, this fum was equivalent to a pay-
° ment of above a hundred thoufand pounds made to the
¢ exchequer at this time.” Hifk. of Henry 1L wol. 2. p. 297.
Madox , wol. 1. p. 326,

(8) Of reliefs in England , it is fufficient to give the follow=
ing examples, as they will fully iliuftrate the oppreffions
which muft have refulted from the exaction of this feudal
incident.

In the sth year of King Stephen , Walter Hait gave v marks
of filver for relief of his father’s land. Alice, wife of Roger
‘Bigot, gave c and fourfcore and xviii . for her father’s land
or manour of Belvoir. Humfrey de Bohun paid xxii l. and x 5.
for relief of his father’s land. Waleran Fitz William anfwerad
xxxiii 1. vi s. and viii d. for reliefof his land. In thereign of
King Henry II, William Fitz William paid xxv marks for
relief of his land ; Theobald de Valeines xxx 1. for relief of fix
knight-fees; and Robert de Dudaville x marks for relief, In
the reign of K. Richard [. Robert de Odavill’s fon paid c marlks
for acceptance of his homage, and for relief and feifin of his
land; Walter de Niewenton paid xxviii s. and iiii d. for feifin
of the fourth part of a knight’s-fee , which was talen into the
King's hands for default of paying relief, William de Novo
Mercato gave ¢ marks, that the Hing wwonld receive bis
reafonable relief , to wit, ¢l. Inthe reign of K. John, John
de Venecia gave ccc marks for feifin and relief, and did
homage to the King, and was to make the King an acceprable
prefent every year. Geoffrey Wake gave cc marks for his
relief. Madox , Hiff. of she excheq. wol. 1. p. 316, 317.

The minute {teps in the hiftory of reliefs, and of the other
feudal perquifites, are no part of this work. The reader who
wonld inveftigate Englifh relicfs ftill farther, may confult
LL. Guliel, LL. Hen. I. Chart. Joban. €5c. and , for.their
fate in foreign countries, he'may confider what is faid in
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Bruffel , ufage géneral des fiefs, iv. 2. Affifes de Jevufalem,
and the Gloffaries.

(9) Lyttleton on tenures, fe¢t. 107. Du Cange, Difpa-
ragare. La Coutume reformée de Normandie.

(10) Celeftia, wife of Richard fon of Colbetn, gave xls.
that The might have her children in wardfhip with their land ,
and that she mighe ot be marvied , except to her owiz good-
liking. William Bifhop of Ely gave ccxx marks, that he
might have the cuftody of Stephen de Beauchamp, and mighe
marry bin to whoin be pleafed. William de St. Marie-church
gave D marks, to have the wardfhip of Robert, fon of Robert
Fitzharding , with his whole inheritance, withthe knight’s-
fees, donations of churches, and marriages of women
theveto belonging; and that he might marry him to one of his
[ William’s | kinfwomen; provided, that Robert’s land
fhould reverc to him, when he came to full age. Bartholomew
de Muleton gave ¢ marks, to have the cuftody of the land
and heir of Lambert de Ybetoft, and that be might marry
Lambert’s wife to whom be pleafed , but without dilparage-
ment. Geoffrey Crofs gave xI marks, for the wardthip of the
lands and heirs of Samypfoz De Mules, who held of the King
iz capite, by ferjeanty, with the marriage of the heirs, John
Earl of Lincoln , conftable of Chefter, fined mmar marks,
to have the marriage of Richard de Clare, for the behoof of
Maud, eldeft daughter to the faid Earl. Gilbert de Maifnil
gave x marks of filver , that the King would give him leave to
take a wife. Lucia, Countefs off Chefter, gave D marks of
filver , that fhe might not be married within five years. Cecilie,
wife of Hugh Pevere, gave xii L. x s. that the might marry to
whom fhe pleafed. RalfFitz William gave ¢ marks fine, that
he might marry Margery, late wife of Nicholas Corbet, who
held of the King in chief, and that Margery might be married
to him. And Alice Bertram gave xx marks, that fhe might not
be compelled to marry. #adox, biff. of the Exchequer, wol. 1.
Ps 322—326. 463—466.

Thefe valuable notices are from records in the reigns of
Henry 11, Rich. I. King John, Henry IIL. and Edward I.

(z1) Henry IL levied an aid of one mark per fee , for the
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anarriage of his daughter Maud to the Duke of Saxony, Of this a
2id, the proportion of the Earl of Clare for his own knight- i
fees, and for thofe of his lady the Countels, of the old i
feofment, was ‘ four{core and fourteen pounds and odd ;” and 0
for his fees of the new feofment, it was ciii s. iiii d. The 0
feofments which had been made either to barons or knighis, §
before the death of Henry 1. were called wvetus feffomentzm. 1
Fees of the new feofment were from the acceflion of Henry 1L d
This appears from the Black Book of the Exchequer. il

Henry III. had an aid of xl s. of every knmight’s fee to 0
make his efdeft forz a knight. When King Richard was taken 0
and imprifoned on his return from the ho y wars, an aid was f
given for the ra=fome of his perfon. The barons and knights f
paid at the rate of X% 5. per fee. Madox , bift, of the Excheq. u

vol, 1. pP. §72. §90. §96.

In all cafes of aids, the inferior vaffals might be called te
affift the crown-vaffals. They were even to contribute to extin- ‘
guifh their debts, [

( t2) Du Cange, voc. Auxilium. Bruffel, Ufage général a
des Fiefs en France. Couft. Norman, Madox, hift. of the g
Excheq. vol. 1. p. 614—618. 0

(r3) Spelman, voc. Felonia. Lib. Feud, Etabiiffements i
de S. Louis, liv. 1. Craig, Jus Feudale, lib. 3. q

;
{
SECTION IL 1

(1) IT is to be conceived , that , originally, little ceremony
was employed in the duel. Book I. Chap. 2. Sedt. 4. and the
Notes. But, as ranks and manners improved, a thoufand
peculiarities were to be invented and obferved. This inftitu-
tion, accordingly , is one of the moft intricate in modern
jurifprudence. It would be improper to attempt to exhauft, in ,v
a note, a topic which would require a large volume. "It is
only my province to put together fome remarks.

1 begin with a diftinction which has efcaped many inquirers,
~ who have thenge wandered in contradiction and ebicurity,
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The duel was, in one view, a precaution of civil polity; in
another , an infticution ofhonor. Thele diftin@tive characters
it bore in its o'igin. Book 1. Chap. 2. Sef. 4. And, in thefs
different refpeds, it was governed by different forms, The
commen law, and the ordinary judges, directed it in the one
condition ; thz court of chivalvy , or the conftitutions which
gave a tounation to this court, gove'ned it in the other. In
reading what many authors have amaffed on the duel, it is
difficule to know what refers to the former ftate of the matter ,
and what to the lacter. They either knew not the diftinétion,
or poflefled an impcrfect notion of it. Even in the refearches
of Montefquieu, concerning the judicial combat, there is
thence, perhaps, a faintnels and embarraffment ;. and, in
the obfervations of Dr. Robertfon, on the fame fubje®, the
confufion is evident and palpable. See Noze 22. zo Charles V.

It has been affirmed, indeed, that the court of chivalry
was not known ull the eleventh century, or till a period fifl -
later. And, itis probable, that thiscourt, in all its formali.
ties , and in its condition of greateft fplendor, exifted notin
an early age. But there is evidence, that its duties were ex-
ercilfed in very ancient times, And, from an examination
of the oldeft laws of the barbarians , it is to be inferred , that
the bufinefs of it , except perhaps in a few inftances , was not
determined by the common judges. We know , at leaft , with
certainty, in England , in the Saxon era, before a regular
court of chivalty was eftablithed, points of honor and of wazr
were under the diredtion of the herezochs, while the duel,
as a civil rule, was ar the direction of the common judges ;
and that, in the Norman age, when the court of chivalry was
formally in exiftence, with extenfive powers , the conflable
and the marshal had focceeded to the jurifdidtion of the
heretochs, Spelman , Gloff. p. aco, Siv Edward Coke om the
court of chivalry.

The determination of a doubt, for which no complete evi-
dence covld be produced, was the end of the duel as a civil
precantion. The decifion of points of honer, and difputes of
arms, or the fatisfattion of a proud and a wounded fpirit,
was the end of the duel, as an infiitution of chivalry. While
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the common judges of the land managed the duel in the former
inftance , as an object of common law ; it was governed in the
latter by the judges in the court of chivalry, that is, by the
conftable and the matthal; and the forms of procedure in
thefe cafes were eflentially different.

Of the court of chivalry , the jurildiction regarded matters
of war , precedency, and armorial diftinctions, as well as
points of honor; and treafons, and deeds of arms committed
without the realm, were objects of its cognizance. In a word,
where the common law was defective, the powers of the con»
ftable and the marfhal were competent. 4. lnzffizat. c. 17.

Yet, from thefe officers, there lay an appeal to the
fovereign , as the head of arms, and he might ftop, by his
power, their proceedings. Itis thence that we find the Kings
of England fuperfeding combats of chivalry. It was as the
head of the civil ftate they could fuperfede the combats of
right, or at common law. Inftances of their jurifdiction, in
both cafes, are not unofual. An exertion ofit, in the duel of
chivalry, took place in the intended combat between the
Lord Rea and Mr. Ramfay., The Lord Rea, a Scots baron,
impeached Ramfay and Meldrum for moving him beyond the
feas, to join in the treafons of the Marquis of Hamilton.
Ramfay denied the fack, and offered to clear himfelf by combat.
A court of chivalry was conftituted , by commiffion under the
great feal; and the parties were on the point of engaging,
when Charles I. interpofing to prevent the duel, fent them
prifoners to the Tower. Nennet, complete biftory of England,
ool. 3. p. 64. An interpofition in the duel at common law ,
was exercifed in an intended combat in a writ of right between
the champions of Simon Low and Jo. Kine, petitioners, and
of Thomas Paramore , defendant. The battle was difcharged
by Queen Elizabeth. Spelm. Gloff: p. 103.

In the duel by chivalry,, champions were not ufual ; becaufe
queftions of honor required the engagement of the parties. In
the duels of right, the parties might have champions, becaufe
the trial was merely an appeal to the Divinity, who was to
decide the truth by aififting, miraculoufly, 'the caufe of the
innocent perfon; and this affifance might be manifefted
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either to himfelf or to his reprefentative. The fafhion, how.
ever, of martial times, was an inducement to the parties
themfelves to engage: And, in general, champions were
only proper for the old and infirm, for priefts, minors, and
women. Du Cange, voce Campiones.

Anciently, in the duel of right, there was a difcretionary
power in the judges to determine in what cafes it was neceffary;
and this was a proper reftraint on the violence with which the
duel was courted, in preference to other modes of trial.
Bruffel , Ufage général des Fiefs, liv. 3. ch.13. Exprefs laws
were even made to defcribe the occafions in which alone it
was to be expedient. There is, on this head, the following
regulation of Henry I. ©Non fiat bellum fine capitali, ad
* minus x fol. nifi de furto vel hujufmodi nequitia compellatio
* fit, vel de pace regis infracta, vel in illis in quibus eft
¢ capitale mortis, vel diffamationis.> ZL. Hew L ¢. 59,

In the reign of Henry IL it was the practice to permit the
defendant to take his choice between the aflize or jury and the
duel. ¢ Habebit electionem, ’ fays Bradfon, * utcrum fe
¢ ponere velit Juper patriam, utrum culp. fit de crimine ei
¢ impofito, vel non: Vel defendendi fe per corpus fuum.>
Lib. 3. c. 18. This marks the decline of the duel, and accord-
ingly , it gradually gave way to the jury. To this alternative
of being tried by one’s country, which exprefles the form of
the jury, or by the duel, which expreffes the appeal to the
Divinity, there is yetan allufion in the queftion propofed to 2
culprit, and inhis anfwer. Culprit, Hove wiitthou be tried ?
Hisreply is, By God and my country. There is here a rule
of law which has furvived its caufe or neceflity. The alterna=
tive is fuggefted in the queftion, when no alternative exifts.
And the anfwer includes both trials , when one only is in
practice. Abfurdities of this kind, for they furely defzrve this
name ,- muft be frequent in the progreffion of jurifprudence in
all nations.

The duel of chivalry loft its legality with the fall of the court
of chivalry, Tt leftbehindit, however, themodern challenge
or duel, which it is difhonorable te refufe, and illegal to
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accept. The jury, which fwallowed vp the duel at comnof
law, could here afford no remedy.

A punier, thongh a more ufeful relic of the honorable
court of chivalry, which was once {o high in repute , that it
was in danger of incroaching on the jurifdiction of other
courts , is yet familiar in the heralds who manage armories ;
defcents, and funerals ; and who record admiffions to the
peerage.

The decay of the manners of chivalry ; was the diftant caufe
of the fall of this court; and its immediate one was , perhaps
the jealonfy of the great powers of its judges. There has been
no regular high conftable of England fince the r3th year of
Hedry VIII. And the marfhal dwind'ed down into a perfonal
diftinction, or name of dignity.

In France, points of honor were originally under the cog-
nizance of the maire of the palace; and this officer, who wag
to acquire the greateft powers, appeared in times of aremote
antiquity. Dz Cange, ©woc. Major Domus. After the age of
Hugh Capet, this dignity was fuppreffed ; and out of its ruins
four courts arofe. One of thele was the court of chivalry, or
the offices of the high conflable and marfhal. The other
courts were thofe of the high chancellor, the high trealurer ;
and the great mafter of France, or the judge of the King’s
houfehold. For, inthe eraof his grandeur, the maire of the
palace had engroffed to his jurifdiction whatever related to
arms , juftice, and finance.

(2) It has been contended , that a knight's fee confifted
regularly of a certain number of acres. Spelman, voc. Feodum,
Camdenz, Introd. to the Britunn. p. 246. But the value of
acres muft have varied according to their fertility and fituation;
and it feem the more probable notion, that a proportion of
land , ofa determined value , no matter for the quegtity of
the acres ; was what in general confticuted a knight's fee. The
confideration of the revenue that was neceffary for the mains
tenance of 2 knight, and for the farnifhing of his arms, would
direc the extent of the land. The will of the grantor, hows
overs and the confent of the receiver, might conftitute any
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portion of land whatever a knight’s fee, or fubjec it to the
fervice of a_knight.

This is put paft all doubt by the following remarkable paper
in the Black Book of the Exchequer , which certifics Henry 1.
of the ftace of the knight’s fee of one of his vaffals.

Carta Willelmi , filii Roberti.

Kariffimo domino fuo H. regi Anglorum, Willelmus , filius
Roberti, falutem. Sciatis, quod de vobis tenco feodum 1.
militis pazperrimum , nec alium in eo feodavi, qui vixin
fufficientia,, & ficut cenuit pater meus. Valete. Liber Niger
Scaccari, wvol. x. p. 247. Edit. 1771.

In the records of England, there is mention alfo of the
Sfimall tees of the honor of Moreton; and it is fuppofed ‘that
the fees which were granted previous to the death of Henry L.
were in general more extenfive than thofe which were pofterior
to it. Madox, biff. of the Exch. wol. 1. p. 649. IaEngland,
as well as in France, there are even frequent examples of
whole manors which were held by the fervice of one knight ,
and accounted as a fingle knight's fee. Dugdale’s baronage ,
20/, 2. p. 107. Notes fur les Affifes de Jerufalem, par
Thaumafficre, p. 252.

But, there were not only poor fees granted out by the
crown. There were even grants iz capite of the half of a
knight’s fee, and of other inferior portions of it. OF this the
charters which follow are an inftructive evidence.

Carta * Guidonis Exiranei.
Gwido extraneus tenet de Rege Alvin delegam per fervitium
dimidii militis.
Carta Robeyti , filii Albrici,

Domino fuo Kariflimo H. Regi Anglorum , Robertus, filius
Albrici Camerarii , falutem. Sciatis , Domine, quad ego tsneo
de vobis feodum dimidii militis. Valete.

* Guy Strange,
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Carta Willelmi Martel,

Ego Willelmus Martel teneo in capite de rege quartam pat=
tem feodi 1. milidds in Canewic juxta Lincolniam de antiquo
fefamento, unde debeo ei facere fervitium, & nichil habeo
de novo fefamento in comitatu Lincolniae. Lib. Nig. Smcf.am.p
w0l 1. P. 147. 217,269,

It was chiefly the polity or the natural beneficence of princes
and nobles that varied the condition offees. At times, the fee
was {carcely {ufficient for the fervice required; and, on other
occalions ; it was infinitely plentiful , and beyond all propor-
tion to the military purpofe of the grant. Itsvalue, on an
average, is, however, to be calculated from records and
acts of parliament, From William the Norman till King Johns
it wasiin progreflion, a five, a ten, afifteen, and a twenty
pound land *. In Ring John’s times, it grew to be a forty
pound land; and, before the era of the ac of parliament
which tock away and abolithed the military part of the feudal
fyftem, the knight’s fec was computed at L. 200 per anmum.
Thefe things are very curious, and might lead to political
reafonings of impottance., Spelmasn, voc. Miles , Ashuzole or
the Order of the Gavter.

3} Baronies and earldoms could be created or made to
confift of any number of fees whatever. Thus, the barony of
‘William de albeney Brito confifted of thirty - three knight's
fees , the barony of Earl Reginald , oftwo hundred and fifteen
knight's fees , and a third part of a fee; and William de
Defchines had a barony of eleven knight's fees. Madox,
Baronia Auglica, p. 91. Thus the earldom of Geofrey
Fitzpeter Earl of Effex confifted of fixty knight’s fees; and that
of Aubry Earl of Oxford, of thirty knight’s fees. Seldesz,
Tit. bon. part, 2. ch. §. fedd. 26. Inflances to the fame purpo{},
might be colledted in the grcatLR profufion.

From fats fo particular, itis, Iconceive, to be concluded,
that Sir Edward Coke is miftaken , when he lays it down,

* Sir William Black{ione feems to think , that the knight's fee, in the
reign of the Conquerar, was ftated atLs 20 per annum , which is cartainly
a miftake. Book. 2. ¢h, 5.
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gliat 2 barony confilted ; in ancient times, of thirteen knight’s
fees and a third part, and that an earldom confifted of twenty
knight's fees. 1. Inflitus.p. 69, 70. According to this way
of thinking, fome of the barons and earls whofe names are
fnow recited 3 mult have poffeffed many baronies, and many
earldoms; an idea whichis furely not only flrange , but abfurd.
The fuppolfition that nobility is inherent in a certzin and
determined number of fees , which this opinion implies, is a
notion , that does not correfpond with feudal principles. The
nobility was given, not by the mere poffellion of the fees,
but by their ere&ion into an honor by the fovereign. Yet Siz
Edward Coke had an authority for what he faid. It is the old
treatife,  termed the AModus tencndi pariiamentui. This™®
treatife . however, is notof (o high a date as the Saxon times;
to which it pretends ; and the circumftance of its affumed
antiquity, with the intrinfic proofs it bears of being a fabrica-
tion in the times of Edward I1L. detrac very much from its
weight. And, in the prefent cafe, it is in oppolition to
indubitable monuments of bitory.

[ am fenfible, that Sir Wil'iam Blackftone has faid exprefslys
¢ That a cerzaiz number of knighit-fees were requifite to make
‘ up a barony.’ Book. 2. ¢b. 5. He has not, however,
entered into any detail concerning this pofition, I fhou'd,
therefore, imagine, that he has relied implicitly on the
authority of Sir Edward Coke, which ought not , perhaps, to
be efleemed too highly in quellions which have a connexion
with the feudal inftitutions *.

% That Terd Coke had neglefted too mich the fewlal cultoms, was 2
snatter of lamentation to Sir Henry Speiman. It is with a reference to
them, that Sir Henry thus fpeaks. °I do marvel many times , that my
¢ Lord Cole, adorning our law with fo many flowers of antiquity and
¢ foreign learning, hathnot, (as I fuppole), turaed afideinto this field,
¢ from whence fo many roots of our Jaw have ofold, béen taken and
¢ tranfplanted. I wish fome worthy Tawyer would read them diligently,
¢ and show the feveral heads from whence tho’e of ours are taken, They
€ peyond the (2as arve not only diligent, but very curious in thiskind; bue
* we are all for profit and Jucrando pane, taking what we find at market,
¢ without inquiring whence it came.* Relig, Spelman,  p. 99.

The neglet which produced this complainc, and drew this wish [remt

2
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Nor is it in England only that examples can be produced to
trefute this notion about the conftitution of baronies and earl-
doms. In Normandy , five knight’s fees might forma barony 3
and of this the following teftimonies are an authentic proof.
¢ 1. Ricardus de Harcourt tenet henorem S. Salvatoris de
¢ domino rege per fervitium 4 militum: Sed debebat quinque,
¢ quando baronia erat integra.’ 2. * Guillelmus de Hommet
¢ conftabularius Normanniae tenet de domino rege honorem
¢ de Hommetto per fervitium § militum , & habetin eadem
¢ baronia 22 feoda militum ad fervitium foum proprium. *
Regeftrum Philip. Aug. Herouvallianum , ap. Du Cange ,
voc. Baronia.

(4) The terms kuight and chivaicr denoted both the
knight of bozor and the knight of temure; and chivalry was
ufed to exprefs both kmighthood and knight-[ervice. Hence,
it has preceeded, that thefe perfons and thefe flates have been
confounded. Yet the marks of their difference are fo firong
and pointed, that one muft wonder that writers fhould
miftake them. It is not, however , mean and common com.
pilers only who have been deceived. Sir Edward Coke , not-
withftanding his diftinguifhing head, is of this number. When
eftimating the value of the knight's fee at L. 20 per annum 5
he appeals to the ftatute de milizibus, an. x. Ed. 11. and, by the
{enfe of his illuftration, he conceives, that the knights
alluded to there , were the fame with the poffeflors of knight’s
fees ; and they, no doubt, had knight’s fees ; but aknight’s
fee might be enjoyed not only by the tenants 7z capite of the
crown, but by thetenants of a vaffal , or by the tenants ofa
fub-vaffal. Now , to thefe the ftatute makes no allufion. Itdid
not mean to annex knighthood to every land-holder in the

this learned knight, is ftill prevalent. The Jaw in GreatBritain is no
where ftudied in its hiftory , and as a {cience. The ftudent is folicitous
only to tore his memory with cafes and repores ; and courts of juftice pay
more regard to authoricties than to reafonings, From the moment that
the DiGtionary of Decifions was published in Scotland, the knowledge of
the Scottish law has declined. Yet the refpeitable avthor of that coma
pilavion did not furely imaging that he was about to do a prejudice tohis
natign
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kingdom who had a knight's fee; but to encourage arms, by
requiring the tenants 7z capize of the crown to take to them
the dignity. He thus confounds £nighthood and the knight’s
fee. Coke o1z Lyttlcton, p» 69.

If T am not deceived , Sir William Blackftone has fallen
into the fame miftake, and has added to it. Speaking of zbe
knights of honov, or the équites ﬂurati, from the gilt fpurs
they wore, he thus exprefles himfelf. © They are alfo called 5
in our law, milites , becaufe they formed a part, or,
indeed , she whole of the voyal army, in virtue of their
feodal tenures ; one condition of which was , that every one
who held a knight's fee (which, in Henry the Second’s
time, amounted to L. 20 per annum), was obliged to be
knighted, and aitend the king in his wars, ot fine for his
non-compliance. The exettion of this prerogative, as an
expedient to raife money, in the reign of Chatles I. gave
great offence, though warranted by law and the recent ex-
ample of Queen Elizabeth : Butit was, at the Reftoration ,
together with all other military branches of the feodal law,
abolifhed ; and this kind of knighthood has, fince that time,
¢ fallen inte great difrepute.’ Book. 1. ch. 12,

After what T have juft faid , and what is Jaid down in the
text, Ineed hardly obflerve , that this learned and able writer
has confounded the knight of boszor and the knight of tenure,
And, that the requifition to take knighthood, was not made
to every pofleffor of a knight’s fee, but to the tenants of
knight’s fees held inz capite of the crown, who had merely a
fufficiency to maintain the dignity, and were thence difpoled
not to take it. See farther zhe wotes to chapter IV. Theidea
that the whole force of the royal army confifted of knights of
bonor, ot dubbed knights, is {o extraordinary a circumftance,
that it might have fhown, of itlelf, to this eminent writer,
the fource of his error. Had every foldier in the feudal army
received the inveftiture of arms ? Could he wear a feal , {urpafs
in fillk and drefs, ufleenfigns-armorial , and enjoy all the other
privileges of Lnightl-ond" But, while 1 hazard thefe remarks,
my reader will obferve, that, itis with tge greateft deference
3
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1 diffent from Sir William Blackftone, whofe abilities are the
object of @ moft gencral and delerved admiration,

In this note, and, perhaps, in other places of this
yolume , I ufe the expreflion * tenant in capite of the crown,’
which may feem a tautology to many, The phrafe, * a tenantc
¢ in capire,’ may, indeed , exprels fufficiently the royal
vaffal. 1t may, however, exprefs a tenant iz capite of a {ub-
ject. And this diftinction was not wnknown in the law of
kngland. Madox, Bar. Augl. p. 166, Spelnz. Gloff. voc. Caput.

{5) Itisnatural to think, that the number of tenants ix
capite who gave no infcudations , could not be great. The
following curious records of the age of Henry 11, are proofs,
however , thattenants iz capite, who gave no infeudations,
did actually exift; and, perhaps, they fhow, by implication,
their uncommonnefs.

Carta Albani de Hairui,

Domiso fuo excellentiflimo H. Regi Anglorum , Albanue de
Hairum. Veftrae excellentiae notifico, quod ego in Hertford-
{cire feodum 1. militis de veteri fefamento de vobis principa-
liter teneo, & quod de novo fefamento nichil habeo, nec
militem feofatum aliquem habeo. Valete.

Carta Mathaeci de Gerardi Villa.

Mathagus de Gerardi Villa tenet in capite de Domino Rege
feodum 1. militis de veteri fefamento, & nullum habet
milicem fefatum , nec habet aliquid de novo. Liber Niger
Scaccarii, p. 246, 247.

In the fame infiructive monument, there are other examples
of grants én capize of fingle fees ; and, in general, it is to be
inferred, that, offuch grants, there were fub-infeudations.
2. 129, 130. 179,
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% (1)

i T .IB. Peud. 1ib. 1. tit. 1. Craig, Jus feudale, lib. r.

il Spelman, voc. Feodum.

» (2) Aninftance of the fovereign felecting the {on the moft

s agreeable to him , for enjoying the eftate , eccurs in England

uf fo late as the reign of Henry 11. This prince gave feifine to

b Ralt de Mandevill of the barony of Merfwude, becaufe he was

e & better kuight than his elder brocher Robert de Mandewill.

5, Madox, Bavon. Augl. p. 97.

4 It is remarkabie , that, among the German nations, fimilas

] principles, even in the days of Tacitus, had an influence on
the rights of fucceffion. * Inter familiam , & penates, & jura
¢ {uccellionum, equitraduntut , excipit filius, non utcetera
§ maximus natu, fed prout ferox bello 82 melior.” De Mor.

‘b Germ. C. 32.

L A fingular confequence of thefe ufages made its appearance

. in the law of Emgland. On the devolution of a peerage to

heirs female , the King might felect the fortunate daughter on
whom to beftow it. This privilege, beautiful and interefling,

| was to grow ont of martial cuftoms.
(3) Beseficium , and beneficia, are frequently mentioned
1 in the laws of the barbarians, and, from the defcription
given of them , it is evident, that they were fubject to military
| fervice. A law of the Longobards has this paffage. * Per multas
i ¢ interpellationes factas ad nos didicimns , wilites beueficia
' ¢ fia paflim diftrahere.” LL. Longol. lib. 3. tit. 9. 1. 9. ap.

'.’:ss ‘ Lindenbrog. Ancient charters allude to their {ervice, by calling
b | them ‘beneficia militaria.” Du Cange, voc. Beneficiuim,
5 | See alfo a capitulary, an. §o7. Itis likewile to be obferved,

‘. that affali, afeudal term, denoted, in early times, the

\ poffeflors of benefices. Of this there are proofs in the years
w5m, and §o7. Du Cange, woc. Paffalli.

It is commonly thought, that the word feudum was not

known till about the year 8§84 , when there is certain evidence

ofits pfe. Now, thisperiod was, infome countries, polterior

S 4
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to the perpetvity of the fief, and thus beseficium and fendum
were to exprels the fame thing. In fat, in a conftitution of
the Emperor Charles III. who died in 888, beneficium
and feudum are employ-d alternately in expreffing a hereditary
grant, In the year 1162, there is a charter by the Emperor
Frederic 1. ro Raimond his nephew, giving him the perpetual
grint of a county; and, in this charter . the words
beneficium and feudum are alfo ufed alike to exprefls the
donation.  Bruflel, Ufage géuéval des fiefr, p. w2, 8.
Bven in the books of the fiefs , thele terms are employed pro-
mifcuoufly in the fame fenfe,

(4 ) Chanrereau le Fevre contends , that, under the Kings
of France of the firft and fecond race, there were only two
kinds of landed property, the domains of the Prince , and
allodialiry. Thisnotion, which is the foundation of his {yftem,
obliges him to affert, that benefices were allodium. Inferior
writers have followed his fancy. For all ingenious men draw
after them a train of book-makers , who are more folicitous to
defend their opinions, than to underftand them. :

That benefices were not propricty or aliodium, has been
juft now faid. But it may not be improper to produce exprefs
proofs of their diftinction. The following laws will ferve this
purpefe.

* Auditum habemus qualiter & comites & alii homines » qui
noftra beneficia habere videntur, comparant fibi proprietates
de ipfo noffro beneficio, & faciunt fervire ad ipfas proprie-
tates {ervientes noftros de eorum beneficio s & curtes noftrae
remanent defertae, & in aliquibus locis ipfi vicinantes multa
mala patiuntur.” Capit. Kar. 88 Lud. lib. 3. tit. 1.

* Audivimus , quod aliqui reddant beneficium noftrum ad
alios homines in proprietatem, & in ipfo placito dato pretio
comparant ipfas res iterum fibi iz alodens; quod omnino
cavendum eft ; quia qui hoc faciunt,, non bene coftodiunt
fidem , quam nobis promiffam babent. Etne forte in aliqua
infidelitare inveniantur, quihoc faciunt, deinceps caveant
¢ fe omnino a talibus , ne a propriis hoszoribus 4 a poprio folo,
* aDui gratia & noftra, extorres fiant. ’ Capit, Kar. €5 Lud.
&b, 3. 1it. 20. ap, Lindenbrog. P 877-
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The reader may alfo confult and compare what is collected
in Du Cange , under Alodis and Beneficium.

(5) Sec Chapter . and the Notes to it.

(6) Spelman, Lyttleton, Coke, Houard, Madox, Dalrymple,
Blackitone, the Judges of Ireland in the cafe of Tenures upon
the commiffion of defective titles, &c.

In the elaborate treatife on feuds and tenures by Sir Henry
Speiman, his whole argument to fhow that hereditary fiefs
were unknown to the Anglo-Saxons, or at leaft the great
weight of it , refts on the idea, that the feudal incidents were
confequences of the perpezuity of the ficf. Yet it is obfervable,
that this pofition is conftantly fuppofed, and never proved. He
no where evinces, that wardfhip, marriage, relief, aid,
and efcheat, wereneceflary and certain refults of the fief, in
its condition of perpetuity ; and, inthe courfs of this work ,
if I do not flatter myfelf, 1 have produced evidence, from
which itisto be concluded , in the cleareft manner, that the
feudal incidents were the attendants of the fief in all the fteps
of its progrefs.

On a foundation of mere froth, this diftinguifhed antiquary
has erected a fuperftruure that is without folidity, and which
the flighteft efforc may overthrow. Vet it is reforted to as an
impregnable caftle; and here, vainly fecure, many a com-
batant has thrown down the gauntlet of defiance. Ifauthors
were not generally the unthinking copifts of each other, it
might provoke laughter to confider the gravity with which an
opinion is held out as irrefragable, that is in a high degree
grofs with abfurdity, and feeble with weaknefs.

(%) Capitul. Reg. Franc. an. 8v7. ap. Baluz. tom. z.p.
269. Abbé Mably, Obfervat, furl'hiftoire de France , liv. 2.

(8) Du Cange, voc. Militia,

(9) Madox, Bar. Angl. p. 28. 297, 2v8. Houard,
Anciennes loix des Francois, confervées dans les coutumes
Angloifes, recueillies par Lyttleton,' difcours préliminaire.
Craig, Jus feud. Somner, Treatife of Gavelkind. Spelm.
Glofl. Hume, Hift. of England, vol. 1. Hale, Hift, of the
com, law. ;

(10) Sir Ed. Coke. The Judges of Ireland in the cale of
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tenures. Selden, in his tit'es of honor. Bacon, Difcourfe on
the laws ana government of England , &c.

(£1) The ule of entails, which was not unknown in the
Anglo-Saxon times, and the fucceffion which obtained in
allodial ¢ftaces , muft have contributed very much to the
eftablith nent of the perpetuity of the fief. LL. Eifredi, ap.
Wilkins, The general tendency of the fief to this nltimate
ftep, and the immenfe power of many of the Anglo-Saxon
nobles , feem alfo to confirm the idea , that the exiftence of
its perpertuity might, in fome cafes, be known in the Anglo.
Saxon times. But prefumptive arguments, though of great
weight , are not to be entirely relied upon in queftions of
this fort.

There is actual evidence, that Ethelred poffefed, as an
keteditary fief and earldom, the territory which had con.
ftituted the kingdom of Mercland. He had this grant from King
Alfred, when he married his dauoghter Ethelfleda, Selden ,
Tit. hon, part 2. ch. . ltis teftified out of records , that the
earldom of Leicefter was an inheritance in the days of Athel-
bald; and the regular {ucceflion of its earls, fora long period,
is to be pointed out. Camden, Britannia by Gibfowz,vol. 1.
. $42. It is known from old hiftorians of credit, that Deire.
land and Bernicia were Saxon earldoms, which were not only
feudal, but inheritable. 17z bon. part 2. ch. 5.

The grant of Cumberland by King Edmund to Malcolm
King of Scotland , was alfo feudal and inheritable; and this
appears from the Saxon chronicle, and from the following
verfion of the terms employed in it. ¢ Eadmundus Rex toram
¢ Cumberland praedavit & contrivit, & commendavit eam
® Malcolmo Regi Scotiae, hoc pacto quod iz auxilio fibi
¢ foret terra & mari, ° H. Huntindon , ap. Praefas. Epifc.
Dervenf. ad LL. Anglo-Sax. p. 7. The expreflion comimen-
dave , indeed, is faid by Spelman not to mean a feudal
homage, Feuds and temures , p. 35. But the original Saxon
evinces this fenfe; and, in fact, the word commendare,
notwithftanding of this learned gloffographer , is ufed with the
utmoft propriecy to exprefs a feudal homage. Commendare fe
alicui , was even the marked expreflion for fuire boummage

P
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& wi fugerain. See Du Cange ,voc. Coinmendare £3 Brayffel,
Ufnge général des fiefs, p. 35. 276.

(12) ¢ Volumus etiam , ac firmiter praccipimus & concedi.
mus , utomnes liberi homines totius monarchiae regni noftri
praedicti, habeant & teneant terras {fuas, & poffeffiones fuas
bene, & in pace, libere ab omni exadfione injufla, & ab omani
tallagio, ita quod nihil ab eis exigatur vel capiatur, nifi {ervi.
tizm {uum liberum, quod dejure nobis fagere debent, & lacere
tenentur ; & prout ftatutum eft eis, & illis a nobis dacum &
conceffum , jure haereditario in perpetuum per commune
confilium totius regni noftri praedict. ' LL. Gudiel. c. §¢.
It is to be mentioned here as fomewhat remarkable , that
the laws of Duke William , and efpecially thofe of them which
relate to the feudal infticutions, are reprefented by many
foreign writers , and by our domeftic advocates for tyranny , as
the mandates or ordinances of a prince who governed by the
fword, Yet they were parliamentary acts, and bear this
honorable teftimony in their bofom.

(13) LL. Edward. Reg. ap, Wilkins, p. 199. Chart. Guil.
de leg. Edw. Regis ap. Spelm, Cod. leg. vet. p. 290.

( 12) Spelm Cod. Leg. vet. ap. Wilkins, p. 295, 296.

(15) LL.HenryL ap. Wilkins, p. 233. & feq.

(16) Chart. Steph. Reg. de libertatibus, ap. Spelm. Cod.
Leg. vet,
¢ Sciatis me concefliffe, & praefenti charta mea confir.
mafle, omnibus baronibus & hominibus meis de Anglia
¢ omnes /ibersates & bonas leges quas Henricus Rex Angliae
* avunculus meus eis dedit & conceflit, & omnes Donas leges
* & bonas confuetudines eis concedo quas habuerunt tempors
Regis £dwardi.’ p. 210.

(17) Charta libertatum Angliae Regis Henrici II. ap.
Spelm. Cod. p. 318.

(18) Magna Charta Regis Johannis de libertatibos Angliag,
ap. Spelm. Cod. p. 367. & feq. :

Many important clanfes of the great charter relate to the
fendal feverities. And, it is worthy of netice, that, from
the {light confideration of thefe feverities, it has procesded,
thag fo many writers have defcribed the feudal inflitutions

€
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as a {yftem intended and formed for oppreffion. Yet T have
clearly thown, that thefe feverities grew out of thefe infti-
tutions from the change of manners; and that the fcheme
of benefices or fiefs was not only confiftent with liberty,
but founded in it.

(19) Hume, Hift. of England, vol. 1. p. 185.

(20) There are laws which bear the name of Edward;
but it is acknowledged, on every hand, that their authority
is not to be fully trufted. And, in the queftion treated,
they are not of any ufe, unlefs it be, perhaps, that they
illuftrate the exiftence of fiefs among the Anglo-Saxons.
‘This compilation, however, though pofterior to the age of
the Confeflor, deferves to be examined with more attention
than has hitherto been beftowed upon it. M. Houard, a
foreign lawyer , whofe acquaintance with Norman cuftoms
is more intimate than with thofe of the Anglo-Saxons, is the
lateft writer who feems to have made a ftudy of it.

(21) The following very curious law of William the
Norman makes exprefs mention of the kmight's fee and
kuight-fervice. It docs more. It alludes to a prior law which
adtually eftablifhed this tenure, and which was the act of
William and his parliament. Itis, ofconfequence, a decifive
proof of the introduction of the knight's fee , or of kuight-
Jervice, by this prince, and of this only.

¢ Statuimus etiam & firmiter praecipimus , ut omnes
comites, & barones, & milites, & fervientes, & univerfi
liberi homines totius regni noftri praedicti, habeant &
teneant fe femper bene in armis, & in equis, ut decet &
oportet, & quod fint femper prompti & bene parati ad
Servitium funm integyum nobis explendum, & peragen.
dum, cum f{emper opus adfuerit, fecundum quod NOBIS
debent de feodis €5 zemementis fuis de jure facere, & ficut
illis ftatuimns per commmme comfilinm totius regni noftri
praedicti, & illis dedimus & concellimus in feodo jure
haereditario.” LL. Guill. c. §8.

{22) ¢ Terras: militibus ita diftribuit, & eorum ordines
ita difpofuit, ut Anglae regnum Ix millia militum inde-
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¢ finenter haberet, ac ad imperium regis ; prout ratio
¢ popofcerit , celeriter exhiberet.” Ord. Vit. lib, 4.

Sprott, the monk of Canterbury, makes the knight-fees
to amount to 60,215, and of thefe he relates, that 28,1x¢
were in the hands of the clergy. Some writers have made
Doom{day-book agree with Ordericus Vitalis, as to the number
of knight's fees. But they produce not, fo far as I have
obferved, the paffage or paffages of that monument, which
illuftrate this opinion. And, itis difficult to conceive, that it
can give a complete fatisfaction on this head or topic.

(23) Selden, Tit. hon. part 2. ch. §. fect. 27. Madox,
Baron. Anglica , p. 30.

(24) Coke, 1. Inflitute, fect. 1.
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CHAPTER IL

SECGTION: L

(1) THE‘, military plan of the feudal inflitutiens, or an
sdea of the militia created by fiefs, may be feen to the greateft
advantage in that curious monument , © the Black Book ofthe
¢ Exchequer;’ of which it was the object to exhibit, not only
a lift of the feudal tenants, but of the fees and knights held
and provided by them. An article from it, therefore , while
it may employ the reflections of the reader, will illuftrate the
general notion inculcated in the text.

Carta Gervafii Paganelli,

Domino fuo dile@ifimo Henrico, Regi Angliae & Duci
Normanniae & Aquitaniae, & Comiti Andegaviae , Gervafius
Paganellus falutem.

1t funt milites , de quibus vobis debeo fervitium.

Petrus de Bremingeham tenet feod. IX. militum.
Giffardus di Tiringeham feod. trium milicum,
Henricus de Mohun feodum I. militis.

Ricardus Engaine feodum T. militis.

Robertus de Caftreton feodum I. militis:
Paganus de Embreton feodum I. militis.
Manifelinus de Ovunges feod. duorum militum.
Petrus de Stamford feodum I. militis.
Willelmus de Jetingeden feodum I. militis.

Elias de Englefeld feod. IT1. militum.

Ricardus de Ditton feod. II1L militum.

Philipus de Hamton feod. 11. militum,
Willelmus de Abb-nwrthe feodum T. militis.
Willelmus. filius Widonis, feod. TII. militum.
Bernardus de Frankelege feod. TITI. militum.
Gervafius de Berneke feod. IT1L militum.

s



IN EUROPE, a7

Willelmus de Bello campo feod. IT. militum,
Wiilelmus de Haggaleg feod. I m.

Milo de Ringeftun feodum I. militis & dimid.
Willelmus Butfare feod, II. militum & dim.
Roberwus de Eftingeton feod. 1. milisis,
Henricus de Oulli tencbat feodum 1. militis.

Haec eft fumma militum, de quibus Anteceffores mei
Ancecelloribus veftris fecerunt fervitium, & ego, veftri
gratia, vobis , {uilicet. L,

Ec ifti font milites, quibus pater meus & ego dedimus

terram de dominio noftro poft mortem Henrici, avi veftri .
feilicet

Henricus de Erdinton feodum 1. militis.
Radulfus Manfel feodum I, milicis,
Willelmus Paganellus feodum I. militis.
Michael filius Osberti & Willelmus de Lovent. feodum
dimidii militis.
Godwinus Dapifer tertiam partem I. militis.
Walterus Manfe!l feodum 1. militis.
Petrus de Surcomunt feodum dimidii militis.
Galfridus de Rivilli terciam partem 1. militis.
Liber Niger Scaccarii, vol. 1. p. 139, 140,

It is in this form that other vafals of the crown certify, in
this work, the fervices and the knights they were to furnifh,

(2) It was enacted by a law of Henry II. “ Ut quicunque
¢ habet feodum unius militis , habeat loricam , Scaflidem, &
¢ clypeum, & lanceam.’ Hovedern, an. 1181. The variations
in the nature of the arms to be provided , at different periods ,
by vaffals and foldiers, are learnedly explained in an author
whom the adorers of tyranny affed to defpife » in the manly
and fpirited work of Nathaniel Bacon, on the laws and governa
ment of England.

(3) * In univerfum aeflimanti plus penes peditem roboris, ”
Tacit. de Mor. Germ. c. 6.

(4) Many writers have obferved , that it was Willjam the
Norman whe introduced archers into England, But they were
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known in the Anglo.Saxon armies. A law of Alfred has thefe
words, °Si quis alteri digitum unde fagittatur abfciderit,
¢ xv fol. comp.’ See LL. Alfr. c. go. as interpreted by
Lindenbrogius 5 in bis Gloffary , p. 1389. Archery was alfo
of high antiquity in the other ftates of Europe. See LL. Sal.
tit. 31. L. 6. LL. Ripuar.tit. 4. L. 3. The Eng'ifh were to
excel all nations in the ufe of the bow, and for far fhooting.
It was the archers who gained the battles of Crefly, Poictiers,
and Agincourt. i

¢ King Edwarde the third,’ fays 4/tham , © at the battaile
of Creflie,, againft Philip the French King, as Gaguinus the
French hiftoriographer plainlye doth tell, flewe that day all
the nobilitye of Fraunce onlye with his archers.

¢ Such-like battaile alfo fought the noble Prince Edwarde
befide Poictiers, where Johne the French Kinge, with his
fonne, and in a manner all the peres of Fraunce, were
taken, befides thirty thoufand which that daye were {laine,
and very few Englith men, by reafon of theyr bowes.

“ Kinge Henrye the Fifte, a prince perelefle, and moft
victorious conquerour of all that ever dyed yet in this parte
of the worlde, at the battle of Agincourt , with feven
thoufand fightinge men, and yet many of them ficke , being
fuche archers, as the chronicle faych, that moft parce of
them drewe a yarde, flewe all the chivalrye of Fraunc- , to
the number of forty thoufand and mo, and loft not paft
¢wenty-fix Englithmen.’ Towophilus, or the Schole of
Shootinge, p. 112.

(5 ) “He, fays Lyttleton, ¢ which holdeth by the fervice
® of one knight’s fee, ought to be with the King forery dayes,
¢ well and conveniently arrayed for the warre.” Zenaures,
book 2. cb. 3. Seefarther Dz Casmge, voc. Feudum militare.
Spelmar , voc. Fendum Hauberticum., € Afjifes de Jerufa-
lem , avec des notes, par Thaumaffiere, p. 266.

( 6) Bruffel, Ufage général des fiefs , vol. 1. ps 164. 168,
Daniel , hift. de la milice Frangoife, liv. 3.

In England, in the time of Edward III. his armyin France,
Normandy, and before Calais, befides the Lords , conlilted
of 31294 combatants and attendants ; and their pay for ong
year
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year and 131 days amounted to 12720t L 2 5. ¢ d. The
following [pecification of particulars will furnifh an idea of the
military pay and fervice of thele times.

¢ To Edward Prince of Wales, being in the King’s fervice
in Normandy, France,and before Calais, with his retinue,
for his wages of war, 20s. a day. Eleven banerets, every
one taking 4 s. a day. to2 knights, each 2 s, aday. 264
efcuires, each ¥z d. a day. 384 archers on horfeback,
each 6 d. a day. 69 foot.archers, each 3 d. aday. 13
Welthmen, whereof one chaplain at 6 d. a day. One
phylician , oae herald or cryer, ¢ enfignes, 25 ferjeants
or officers over zo men, each 4 d. 2 day, 480 footmen,
each 2z d. a day.

¢ To Henry Earls of Lancafter, being in the King’s fervice
befors Calais , with his retinue, for his wages of war, and
. one other Earle, each 6 s. 8 d. a day. Eleven banerets, each
4 s. a day. 193 knights, each 2 s. a day. gi2 elcuires
each 12 d. a day. 46 men at armes, and 612 archers on
horfeback, each 6 d. a day.

¢ To William Bohun , Earle of Northampton , being in the
King’s {ervice in Normandy, France, and before Calais,
2 banerets, 46 knights, 112 efcuires , 141 archers on
horfeback. For their wages as above,

¢ To Thomas Hatfield bifhop of Dutham, 6 5. ¢ d. a day.
3 banerets, 48 knights, 164 efcuires, 81 archers on
horfeback ; every one taking as above.

¢ To Ralf Baron of Stafford, being in the King’s fervice
in the places aforefaid, with 2 banerets, 2o knights,
92 efcuires, 9o archers on horfeback, Every one taking
as above.’

Thefe things appear in a contemporary record , publithed
by Dr. Brady in his hiftory of England. See wol. 2. dppendix,
D. 83:
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SECTION 1L

(1) IN rolls of the militia of France in the year 1236, and
preceding that period,, which were obferved by Pére Daniel,
there were entered military tenants who were marked down for
the fervice of § days, and for other proportions of the
ordinary fervice of forty days. And thefe are proofs, not only
of fees in France, but of the fractions of fees. Milice
Frangoift., p. §5. ,

This learned author, indeed, not attending to the regula-
tions which made the fractions of a fee give their proportion of
the ordinary fervice, has endeavoured to account for the
limited number of days which many tenants were bound to
ferve, by refined reafonings and conjectures; which fhow
how acutely, and yet how abfurdly , a man of ability may
employ himfelf in fearching out the truth %

‘
* ¢ Paur ce qui ek de ceuz que I’on veit dans Tes rbles n’étre obligés
gu' ¢ing, qw’a quinze, ou vingt-cing jours, ce furentdes concefliong
particulidres, dont il elt difficile de conjefurer la caufe ; ce fut pour
quelgue fervice fignalé rendu 3 I'état , ou peut-éire que leurs ancétres
durant les guerres civiles foumirent au Roi leurs chiteaux, ou leurs
terres & cette condition, ou gu'ils avoient quelgue autre obligation qui
fuppléoit au fervice ordinaire; comme, par exemple, de faire la garde
en certains lisux lotfqué Iennemi approchoit. On voit en effet dans ces
t6les quelques gentilshommes fieffés, obligés feulement & faire le gues
en certaines eccafions dans quelque forterefles.

¢ Une autre raifon peut avoir contribué 3 la réduftion du fervice 3 ua
terme plus court qu'il n’éteit autrefois: C'eft que fous la premiére race,
& fort avant fous la feconde, Vempire Frangois étoit beaucoup plus
¢tendu que fous Ia troifidme. Il falloit aller chercher Ies ennemis & les
rébelles dans la Germanie, & audeld; il falloit pafler les Alpes, ou les
Pyrénées, & entrer bién avant en Ttalie & en Efpagne : Par conféquent
les expéditions duroient beaucoup plus leng-temps que fous la troifiéme
& rage, fous la guelle le royaume avoit des bornes beauceup plus étroites.”
Liv. 3. ¢h. 2.

The wildnels of thefe conjefures does not require to be pointed out
minutely, as itwill appear from a comparifon of the text with this note.
Yet I cenfure not the abilities of this hifterian. If we could reach the truth
in all fciemges, we sheuld fnd, that it is the greatelt men who have
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Lyzttleton, having remarked that the ordinary fervice of the
knight's fee was forty days, is careful to add s *thac he, which
¢ hoideth his land by ths mo'tie ofa knight’s fee, ought to be
¢ with the King twenty days; and that he which holdeth his
¢ Iand by the fourth part of s knight's fee, ought to be wich
¢ the King ten days; and (o he that hath more , more ; and
¢ he thac hath leffe, leff2’ Tenures , p. 69,

Inaroll, de /'oft de Foix, in the year 1272 , there are the
following explicic proofs of the fractions of fees, and of the
limited fervice that was te be given for them.

Gaufridus de Baadreville , praefentavic fervicium fuum per
Xx dies pro dimidio feodo.

Johannes Moranc dicic, quod debet fervitium quarti unios
militis.

Johannes de Falefia Scutifer dicit, quod tenet dimidium
feodum loricae, pro quo debet, ficut dicit, auxilium exerci-
tus & calvacatae quando per Normanniam levatur, aut
fervitium per xx dies eundo & redeundo; & fi fervitium
dictorum xx dierum captum fuerit, auvxilium praedictum non
debet capi nec levati. Sez Bruffel,” Ufage géndral des fieft,
P. 174,

In England, the fractions of fiefs are to be proved by almoft
every article in the Black Book of the Exchequer, and by a
multitade of records in Madox; and to thefe authorities I
refer the inquilitive reader.

(2) DuCange, voc. Membrum Loricae. Craig Jus Feudale,
lib, 1. Affifes de Jerufalem, avec des Notes , par Thaumafficre,
P. 104.

(3) Cowel, Interpreter, voc. Fee Ferm. Spelman , voc.
Feodi Firma. Du Cange, voc. Feudi Firma.

wandered ofteneft, The philofopher, who ftates fentiments of his awn ,
muft neceflarily be miftaken ac times, and is often to reafon bypothetically.
‘The author whe would catch the general fenfe and opinions of the werld ,
has no title to travel outof the rightpaths and , it his errors are frequeat,
he deferves to be contemptible. It is not fo with the wanderings of the
inventive and reflecting mind. Though they merit not approbation, they
call for refped. The ablurdities of the profound are the refuits of thought
and of courages thele ofthe shallow are the fruits of mere weakngls.
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(4) See whatis faid by Mr. Baron Dalrymple, in the

mafterly fketch he has given of the hiftory of the alienation of
land, 1n his comprehenfive and learned treatife concerning
feudal property in Great Britain.

(5) Lyttleton, Tenures, fe¢t. 96. Daniel, Hifts de Ia

milice Frangoife 5 liv. 3.

(6) In the firictnefs of the feudal regulations , the eftate of

the vaffal might be forfeired for his negle@ of fervice. But, in
general , it feemed equitable , that a fing only fhould punifh his
dilobedience. Bruffel , tome 1. Affifes de Jerufalem , avec des
atotes par Thawmaffiéve , p. 267. Etabliffemens de 8. Louisy
liv. 1.

InEngland , in the Anglo-Saxon times, the forfziture of the

benefice or a fine, as in the other countries of Europe, was
the punifhitient of the refractory vaffal. The cafe was the fame
in the Norman period of our hiftory. “When the King's fum-
mons ad habendum fervitium, wasiflued, it was expected
that it would be complied with., The following fines and
forfeitures for neglect of fervice are from records.
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¢ The Abbet of Parfhore was amerced, for not fending his
knights to ferve in the army of Camarun , as he was warned
to do. William de Haftinges fined in ¢ marks, that he might
have the king’s favor , becaufe he did not march at the king’s
fummonce in the army of Normandy. William , bifhop of
Winchefter , fined, or was amerced , in ¢ marks, becaufe
he was not in the army of Gannok, nor had his fervice there.
Matchew Tutpin was difleifed of his land and ferjeanty in
Winterlaw, becaufe he was not in the king’s {ervice beyond
fea. Duncan de Lafcels was difleifed of three knight's fees
and a half, becaufe he was not with the king in his army
of Scotland , with horfes and arms. Roger de Cramavill was
diffeifed of his land, becaufe ke did not go with the king in
his voyage to Ireland. Malgar de Vavafur was diffeifed of his
land , becaufe he neither went with the king into Ireland ,
nor made fine for the voyage.” Madox ; Hift. of the Exche-

guer, wol 1. p. 662, 663+ See farther Baron. Anplics
book. 1. ch. ¢.

(1) Lytleton, tenuzes, fect 95. DuCarge, Gloff, voc,

Scutagium,
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{8} Daniel, Milice Frangoife, liv. 3. Du Cange, voc. Cote.
relli, Brabanciones, Brabanuni. Hume, Hilt vol. 1. p. 308.

In France, itis faid, that mercenaries were not empluyed
in confiderable numbers, till the reign of Philip the Apguft.
In England, it is thought, they were firlt known undex
Henry 1I. From the caufes I mention , it is probable, that
their ufe muft have been familiar , and even extenfive , in bath
countries, in eailiertimes.

(9) Baronia Anglica, book 1. ch. 6. Daniel, Milice
Frangoife, liv. 3.

(10) * The religions,” fays Madox , * infifted that they
held all their lands and tenements in frankalmoigne, and
not by knight-fervice. This allegation was ufed with {nccefs
by the abbotof Leycefter, the priour of Novel-licu without
Staunford, and' the abbot of Pippewell.’ He cites the
records which prove thefe frands; and, in another place,
appealing alio to records, he has thefe words,  The abbot
of St. Auftin had a great fuccefs in defrauding the king of
his fervices. The abbot, it feems, had been feotfed to hold
by the fervice of fifteen knights, OFf thefe fifieen, hefound
means to conceal twelve, and anfwered to the king with
three only.” Barosn. Angl. p. 109. 114,

(11) A record of Henry IIL. fays of Richard Crokel,
¢ Faciet fervitium triccfimae partis feodi j militis.” A record
of the {ame prince , fays of John Hereberd, *Facict fervidom
¢ fexagefimae partis unius feodi.’ Hift. of zhe Exchequer,
wol. 1. p. 650, 6g1. A variety of ianftances, to the fame
purpofe, are to be collected.

On the {uppsfition that the fractions of a fee beyond the
eight parts, were not properly its members, the demands of
fervice for the thirtieth and the fixtieth parts of a fee , muft
have been encroachments and feverities , againft the ufual
practice and ufages of fiefs, If fervice, however , was required
for fuch fractions , the affefment of a feuzage on the tenants of
knight-fervice would neceflarily fubject them in their propor-
tion of payments. And the difficulties attending either the
exadtion of thefe fervices , or thele payments, muft haye
been infinite,
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Tt is to be confefled , that the giving the thirtieth or the
fixtieth parr of the fervice of forty days , which was the ufual
term of the fervice of the military tenants, has a firange
afpect. Perhaps the grants I mention were not regulated by the
ufval roles which dirs&cd fees, It is well known, that there
were tenants in knight-{fervice who were bound to give, not
the ufual fervice of forty days, but the attendance of thema
felves and their knighte, both at home and abroad, atall times,
and wherever it {hould be demanded. Even in this view,
however, it is difficult to comprehend the regulations which
muft have governed. the fractions of fuch fees,

But there were alfo vaffals in knight-fervice whofe ftipulated

ime in the field and in expeditions was fixty days. See Efa-
blifjements de 8. Lounis, p. 23. There might thus , by the agree~
ment of {uperiors and tenants , be ftipulated fervices for one
hundred, two hundred, or any definite number of days whatever.
On this principle , it is eafy toaccount for the fractions of fees
which gave fervice for the thirtieth, the fixtieth , or any fuch
proportions of a fee. In this ftate of the matter, however , the
fractions I fpeak of in the text, though out of the common
vfage of fiefs, muft have been members of the fee.

In the courtly and agreeable introduction to the Hiftory of
Charles the Fifth, in the View of the Progrefs of Society i
Euvope, from the [ubverfion of the Konian Empire, to the
beginning of the fixteénth century, of which the {cheme is fo
comprehenfive, it is remarkable, that, amidfta wide variety
of other omiffions , there is not even the flighteft eonfideration
of knight-fetvice , and the knight’s fee. Yet thefe circumftan.
ces were of a moft powerful operation, both with refpect to go-
vernment and manners. I make not this remark to detract from
the diligence of an author whofe laborioufnefs is ackwnowledg-
ed, and whofe total abftinence from all ideas and inventions of
his own, permitted him to carry an undivided attention toother
men’s thovrghts and {peculations ; but that, refting on thefe

peculiarities , I may draw from them this general and humiliat-
ing, yet, I hope, not unufeful conclufion, that the ftudy and
knowledge of the dark ages are ftill in their infancy. Are we
for ever to revel in the fweets of ancient lore ? And are we
never to dig up the riches of the middle times?
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CHAPTER 1IV.

(1) AMONG the disburfements from the Exchequer of
the kings of England, there {eems to have been much for the
behoof of the knights of honor, whom they retained. This
appears from a variety of records in Madox, and accounts for
the high charges of the theriffs for palfreys, faddles, gilt-fpurs,
peacocks-crefts, filk toifes, robes, gloves, fteel-caps,
fwords, and lances. Hifl. of the Exchequer , ch. 10.

A penfion of L. 40 per annzm was given by Edward IIL to
John Atte Lee, who had been invefted with knighthood iz
auxilium flatus fui manutenendi ; and that Sir Nele Loring
might better maintain the honor of knighthood, he granted to
hims and his heirs male, L. 20 per anzum. An annuity of
forty marks was given to Sir John Walfh, by Richard 1L to
enable him to fupport this dignity. And other examples to this
putrpole are to be collected. Asbmole o she Garter, p. 34.
See farther Du Cange, woc. Milites Regis, € Differt. 5.
Jur 7 Hifloive de St. Louis.

(2) Information concerning the knights retained by the
nobles, is notto be found in that abundance which might
be expected. In an account of the houfchold expenfe of
Thomas Earl of Leicefter an. 1313, there are charged 70
pieces of blue cloth for his knights , and 28 for the efquires; 7
furs of powdered ermin , 9 hoods of purple, 395 furs of budge
for the liveries of barons, knights, andclerks; 65 faffron-
colored cloths for the barons and knights ; and 100 pieces of
green filk for the knights. In this account, there is al(o a charge
of L. 623 : 14: §, as fees to earls, barons, knights, and
efguires. Stow, Survey of London, in Strype's edition, vol. 1.
. 243 The total expendityre of the Earl of Leicefter for one
year, which was 7309, is valued by Mr. Anderfon, at L.
21,927 of our money ; and from the difference of living, or of
the efficacy of moneys his expenfe is made to beequal to L.
103,633. Anderfon , Hiff. of Commerce , wol. 1. p. 153, A
board for the knights was one of the ci’ca!a‘-ji?ﬂiments of the fifth

4
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Ear! of Northumberland. Houfehold-book , p. 310. See farther,
St. Palaye o tome 1. p. 312. 364.

(3) ¢ In the nineteenth year of King Henry IIL.° fays
Madoz , ¢ all the fheriffs of England were commanded, by clofe
© writs of the great feal, to make proclamation in their
¢ relpective counties, that all they who held of the king in
& chief , one knight’s fee or more, and were not yet knighted,
¢ fhou!d take arms and ger themfelves knighted , before the
¢ next Chiiftmas, as they loved the tenements or fees which
¢ they held of the king.” Baron. Angl.p. 130. Proclamations
of this kind were frequent

{4) The writs to take knighthood exprefled often, in theiz
bofoms, the fingle knight's fee, as the eftate entitling to
knighthood ; and they are ufeful as afcertaining, at different
times, the value of the knight's fee. Thus, there are rolls of
different dates which ftate the knight’s fee at fifteen , twenty,
thirty , forty , and fifty pounds of yearly valuation. A fpeci-
fication of fuchrecords may be feen in Ashmole, p. 33. and
Coke, 11. Inflitute, p. 597. And, itis to bewifhed, that
fome intelligent perfon , who has accels to the public offices,
would publifh a feries of them. From fuch a work ingenioug
men might derive many advantages,

Yt is not to be conceived, that the knight’s fee which was
held cf a fubject , could cmitle to knighthood ; and yet many
learned writers have exprefled themfelves to this purpofe. It
was the knight’s fee iz capite, or of the crown. This is
iluftrated by the writs of fummons to take Lmi,hthood And,
of this writ, the record which follows, isan example, in
the vfual er regular form.

Rex Vicecomiti Notf. & Suff. falutem. Praecipimus tibi,
quod, vifis literic iftis, per totam balivam clamari facias,
auod emnes illi gui de nobis tencut in CAPITE feudum wnius
silitis , wel plus, & milites non funt, cimra feftum natalis
Domipi anno regni noftri decimo nono, arma capiant & fe
milites fieri faciant, ficut tenementa fua quae de nobis tenent

diligunt. Clanf. 19. H. 3. m. 25. doxfo. ap. Madox , Hift. of

tbe Excheguer , wol. 1. p. §10.
(5) In the reign of Henry IIL the honor of Dudley , and
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pther lands of Ruger de Sumery, were taken into the king’s
pofieflion, with all the chattels found onthem; becauf: Kol,er
did not come to be girt with the belt of nghthood Bar. Angl.
. 135. For the fame reafon, the fame prince {eized the
eftates of Gilbert de Sampford and William de Montagu. And,
in the twentieth year of Edward 1. the fheriff of Kent was
commiflicned to feize the lands of fuch perfons as did not
appear to take knighthood , and to anfwer at the exchequer
for the iffues of them. Hifk. of the Exchequer , vol. 1.p. §10.

The neglect of the fheriffs to diftrain the lands of thofe who
were entitled to knighthood, and refufed it, was often to
fubject them in amerciaments and punithments. And, what is
remarkable, it appears that the command of the King’s writ
to his officers was at times accompanied with much feverity ,
in cafe they fhould be negligent of their duty, or be tempted
to connivance by bribes. This is illuftrated by the evidence of
the following writ to the theriff of Northamptonthire.

Rex Vicecom. North, falutem. Praecipimus tibi quod, ficut
teipflum & omnia tua diligis, omnes illos in baliva tua, qui
habeant viginti libratas terrae, diftringas, quod fe milites
faciendos curent, citra nativitatem Sancli Johannis Baptiftas
proxime futur. Sgiturus pro certo, quod fi, pro munere, vel
aliqua occafione , aliquam relaxationem eis feceris, vel aliquem
refpectum dederis , nos ita graviter ad te capiemus, quod
omnibus diebus vitae {uae te fenties effe gravatum. T.R. apud
Wyndefor decimo quarto die Aprilis. Clauf. 28. H. 3. m. 12.
dorfo. ap. Asbmole ;" p. 33. See alfo Coke, 11. Inzff. p. 596.

Thus, by a flrange fate, chivalry was to grow into an
impofirion and a tax. Itisa wild circumftance, and fhows the
unfortunate counfels, and the pesverfe humor of Cha:les I.
that thisunamiable method of raifing money was revived in his
reign. Ap actof tyrannical infolence was thus founded upon
the pretext of an ancient cuftom. Charles lived to abolifh the
oppreffion he had revived, and to ordain, that no perfon
whatever fhould be compelled to take the order of knighthood,
ot to undergo any fine or trouble for not havmg taken it. Staz.
Car. 1. an. 1640, cap. 20.

(6) Inthereign of Henry I11. Bartholomew Fitz-William
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gave v marks to have refpite for taking knighthood ; and
Thomas de Moleton, and feveral others, gave fines on the
{ame account. Hift. of the Exch. vol. 1.p. 509. In the fame
reign, Robert de Merevil paid v marks for a refpite of knight-
hood for two years; and Peter Fouden 48 fhillings and 8
pence for the refpite of three years. And, for a fufpenfion
from knighthood for the fame period , John de Drokensford
in the days of Edward 111 paid ten pounds. Ashmole, p.33-

The refufing to take knighthood, when not punifhed by
the feizure of the land, was fubjected to fines and amercia-
ments y which feem to have been arbitrary, In the time of
Edward III. William, the fon of Gilbert de Alton, paid
twenty fhillings for not appearing and receiving knighthood ,
according to the command of the King’s proclematicn ; and
the fine of forty fhillings was fet upon Simon de Bradeney,
Thomas Trivet, and John de Neirvote. In the days of
Henry IV. Thomas Pauncefoot paid four nobles for this
negle@ or contempt. Asbmole, p. 34. See farther Baron,
Angl. p. 131, 132, Camden, Imtrod. to’the Britam

Pe 246, 247.
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CHAPTER V.

SECTION L

(e)* FIT mterdum > fays the old dialogue concerning
the exchequer, ‘ut imminente vel infurgente in regnum
* hoftium machinatione, decernat rex de fingulis feodis
militum fummam aliquam folvi, marcam fcilicet, vel
libram unam; uvnde militibus ftipendia vel donativa fucces
dant, Mavult enim princeps ftipendiarios, quam domefticos
bellicis apponere cafibus. Haec itaque fumma , quia nomine
feutorum  folvitur, ftugagium nuncupatur. ° Dial. de
Scaccar. lib. 1. fed. ¢

It was according to rhe number of their fees that the barons
and tenants éz capite were charged with fcuzage. Each knight's
fee paid a determined {um to the King. And, asthe vaffals of
the crown were charged with the full payments for their fees,
they had recourl(e for compenfation to their knights, from
whom they claimed a fcutage in proportion to the fees held
and poflefled by each. The king applied to his vaffals , and
his vaffals applied to their tenants.

(2) It is commonly conceived, on the authority of
Alexander de Swereford, an accurate obferver of records,
that, in England, there was no feurage or tax onknight-fees
before the reign of Henry II. There is great probability,
however, thatthe {cutage preceded the age of this prince, It
is to be thought thatit was coeval with the ufe of mercesnaries;
but the period of the introdnction of thefe is not, Ibelieve .,
to be alcertained with precifion. |

In the fecond year of the reign of Henry II. there was a
fcutage for the army of Wales. Tt was afleffed only on the
prelates who held their lands in knight-fervice. They paid at
the rate of xx s, for each knight's fee. There was , in the fifth
vear of the fame reign, a fecond fcutage for the army of
Wales; and it was afleffed not only on the prelates,, but on
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all the tenants by knight-fervice indifcriminately, They paid
two marlks for each knight's fee. 1n the thirty-third year of the
fame prince, there wasa {cutage fur the army of Galway. It
was xx s. per fee. Under Richard L a fcutag: for Wales was
afleed at c s, per fee. Madox , bift. of the Excheg. vol, L.
2. 620, 55 feq.

I know that the firlt mode of taxation in England was not
the tax on knight’s fees, of which I now fpeak. Inthe Angle-
Saxon times, Danegeld was an impoficon on the landed
property of England ; and it was eftablithed with the confent
of the people in the wittenagemot or national council. The
earlier Norman prinices appear 2lfo to have levied this tribute §
but, in doing (o, they probably exercifed an illegal ftretch of
prerogative.

1 wis as mercenaries came to be employed, and as the
{pirit of the feudal inttitutions declined, that the fcutage , or
the tax on knighe-fees, was to prevail. To this tax the Magna
Charta give a blow, which, in time, was to be decifive,
The grant of money by the peop ef{ucceeded toit. Subfidies,
genths, and fifteenths, were adopted, and continued long,
The tax of Danegeld was only intended as a temporary ex-
pedient. The {cutage led the way to a regular, a conftant,
and a formal method of taxation.

(3) Kennet, Collection of Englith Hiftorians, Madox,
Hift, of the Exchequer. Hume, Hiftory of England.

'(4) It is an important circumftance, that the free gifts of
ciiies and towns fhould have grown into taxes. In France, in
the year 1231 , the burgefes of 5. Omer paid to S, Louis the
{fum of rgoo livees; and this payment was called a donzin ;
a proof that it was not exigibls as a duty, Itis likewife evident,
that, in France, fuch prefents had been common, and had
grown into taxes. Bruffel, Ufage généval des Fiefs, live 2.
ch. 32.

In England, itis clear, from a variety of records produced
or appealed toin Madox, that the word dowwm muft aifo have
been ufed to exprefs gifts that were free. Hiff. of the Excheq,
¢h. 17. After mercenaries were known, the e gifis ceafed to
be free, and were termed zalfages. And of tallages,; both in
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England and France, there are frequent examples in the books
I have juft cited. See farther Du Cange, voc. Donzm.

As Kings received gifts which they were to convert into
tallages, (o the lords and fuperiors, who were honored
with {imilar prefents, did not fail to change them alfo into
taxes or coftoms. Diz Cange, voc. Talliare.

What is curious in a paculiar degree , the diftant {fource of
thefe ufages, and che {pirit of them too, while manners
retained their fimplicity , may be feen in the following words
of Tacitus , of which this note may ferve as an illuftration.
¢ Mos eft civicatibus, ultro auctarium conferre principibus vel
¢ armentorum vel frugum, quod pro honore acceptum , etiani
¢ neceflitatibus fubvenit.” De Mor. Germ. c. 15.

A ditin&ion of great moment , as to civil liberty ; deferves
hers to be remarked. During the pure times of the Gothic
manners , the towns and boroughs made gifts at their own
pleafure, When thefe manners were altered, they were
tallaged at the pleafure of the crown and the barons. The former
times were times of liberty ; the latter of oppreflion.

When Dr. Brady, therefore, Mr. Hume , and a multitude
of writers, enlarge on the low and infignificant ftate of the
towns, and, treating their inhabitants as little better than
flaves , infer thence, the original defpotifm of cur government;
they are only active to betray their inattention. It is flrange,
that men of genius and talents, fhould take fo lame a {urvey
of this fubject. Of the two ftates or conditions of fociety which
prevailed , they have no conception. They knew only the
hiftory of towns in their laft fituation, and could not perceive
that the oppreffions they faw bad only a reference to the change
of manners, and the breaking down of the fevdal fyftem 4
which affected , indeed, the adminiftrations of princes, and
the conduct of the nobles to their vaflals, but did not alter the
eftablithed form of our government.

From the AMagna Charta, thefe authors prefume to date
the commencement of our liberty; while that monvment isa
proof, the molt il*dv*i[ab!e , of the encroachments which had
been made upon liberty , fince it was its great pirpole te
deftrey them,
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(s) © Nullum fenzagium vel auxilium ponatur in regno
noftro, nifi per commune confilium regni noftri, nifi ad
corpus noftrum redimendum, & ad primogenitum filium
noftrum militem faciendum, & ad filiam noftram primoge.
nitam femel maritandam; & ad hoc non fiet nifi rationabile
auxilium,’ Magna Charta, Reg. Joan. ap. Spelmn. Cod.
oet. p. 369.
The jcutaginm was the tax on lands held in knight-fervice,
The auxilium was any tax whatever, [ am fenfible, that,
after the Magna Charta, there are inftances of taxes which
wete levied without the concurrence of the great council of
the nation; but thefe were violations of the conftitution, and
-of liberty, For, from that period, the legal method of
afliting government was by a parliamentary fubfidy or affefl-
ment. The violent exactions of {everal princes, pofterior to
the Magna Charta, are, indeed, held out, by many authors,
as defcriptive of the defpoti{m of our government. But of fuch
authors, it is to be faid, that they cannot diftinguifh our
conflitution from the adminiftrations of our princes. The
madnefs or the folly of a King may disfigure our government
by wild, encroaching, and unhappy exertions; but from
thefe we muft infer nothing againft thofe principles of liberty
upon which it is founded.
(6) ¢ Simili modo fiat de amwiliis de civitate Londinenfi.
¢ Etcivitas Londinenfis habeat omnes ANTIQUAS libertases ,
€5 liberas confuetudines [itas , tam per terras quam per
aquas. Praeterea volumus & concedimusy quod omnes aliae
civitates, & burgi, & villae, & barones de quinque portubus,
& omnes portus habeant omzes libertates €5 ommnes liberas
confuetudines fuas, & ad habendum commune confilinsa
regni de auxiliis aflidendis. > Mag. Chart, ap. Speim. Cod,
wet. p. 369.
The Magna Charta was explanatory of the ancient law and
cuftom , as well as correctory of abufes and tyranny. Itis tobe
regretted , that , notwithftanding all which has been written
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concerning this invaluable record, there fhould yet, atthis -

late hour, be defiderated a complete illuftration of it. Much,
T know, has already been executed towards this end ; but, if
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I am not greatly deceived , there remains ftill more to be done,
And this, Iimagine, will appear clearly to the philofophical
reader , who will attend to it, inits connexion with hiftory,.
law , and manners,

S.E CiT L[:0N.. 1L

(1) BRUSSEL, Ufage général des Fiefs, liv. 2. ch. 6.
Bacon, Difcourle on the Government of England, part z.
P. I41. 264.

(z) Daniel, Milice Francoife , liv. 4. Hume, Hiftory of
England, vol. 2. p. 85. Barrington , Obfervations on the more
ancient ftatutes , p. 379.

(3) Bacon, Difcourfe on the Government of England,
part. 1.ch. 63. 71. Lord Lyttelton, Hift, of Henry II; vol. 3.
P 354

(4) Pére Daniel mentions an array in France in 1302,
which called out * zous les Frangois nobles, & non nobles,
“ de quelque condition qu’ils foient, quiauront ige de 18 ans
¢ &plus, jufqu’alsge de 60 ans.’ He adds, * Cen’eft pasa
dire pour cela que tous marchaffent en effct : Mais ceux que
le roi commettoit pour faire ces levées, prencient de chague
ville , & de chaque bourg & village le nombre d’hommes, &
tels hommes qu’ils jugeoient & propos en ces occafions. >
Hift. de la Milice Frangoife , vol. 1.p. 57.

In England, ©in the fixteenth year of King Edward IL a
commiffion iffued out of the exchequer to Geoffiey de St.
Quyntyn and John de Kalthorp, ' ordering them to raife
fpeedily, in every town and place in the wapentake of
Dykeryng , as well within the franchifes as without, all the
defenfible men tha: were between the age of fixteen and fixty,
as well of gentz d’armes as of foot, each man being duly
arrayed, according to his eftate, and to puc the faid men in
array by hundreds and twenties, and being {o arrayed , to
¢ lead them to cheKing at York, by fuch a day, to at againft the
¢ Scots, The like commiifions iffued out of the exchequer, to
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b

¢ John de Belkthorp and Geoffrey Stull, for the wapentake of
¢ Puckros, and to other perfons, for other wapentakes. ’
Madox, Hif. of the Excheguer , vol. 2. p. t11.

An example of an array, in the reiga of Edward L. is alfo
tematked by . Madox , and it proceeded on writs from that
prince to all the fheriffs of England *, It has been thought ,
that King John's reign afforded the firlt inftance of an array.
But I think it highly probable, that arrays were prior to his
age. Mr. Hume had met with no commiffion of array till the
reign of Henry V. and this circumftance could not fail of
leading him into miftakes. Hiff. of England , vol. 2. p. 321.

Arrays for failors were practifed after the fame method as for
foldiers. The cuftom is ftill retained in zhe preffing of feamein.
Tt is fomewhat remarkable; that this illegal power is yet
{uffered to remain with the crowns 1F exerted as to foldiers, it
would feem the higheft tyranny. In apology for it, authors
have faid , thatit is difficult to difcover an expedient to anfwer
its purpofes , without greater danger to liberty.

() Daniel, Hift de la Dilice Francoife, liv. 3. ch. 8.
Hume, Hift. of England, vol. 2. p. 224. Barrington, Oblers
vations on the more ancient Statutes, p. 378. 380.

1 am difpofed to believe, thac it was chiefly the enormous
difolutenels and irregularity of manners introduced by the
mercenaries, which deformed England {o much in the reign
of Edward I. that the ordinarp judges were thought unable to
execute the laws. This, it would feem, mads Edward invent
4 new tribunal of juftice, which had power to traver{z the
kingdom , and to infli¢t difcretionary punifhments on offenders.
Spelman. Gloff. voe. Trailbaflon. Yeta court {o inquificorial
was a daring infult to a free nation , and infinitely a greater
calamity, than all the diforders which prevailed. That country

is miferable where the difcretion of a judge is the law. _

( 6) Daniel, Hift. de la Milice Francoife, liv. 4. The

srchers were called frank , becaufe they were free from taxes.

% Tn his writ to each sheriff, after having ordered the array, and exprefled
his meaning . he fubjoins thefe words. ¢ Kt hoc , ficut indignationem
¢ noftram vitare & te indempnem fervare volueris, nullatenns omittas.

(7) 3.Inflitu'e,

Hift. of the Exchequer , vol. 2. p- 104
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(7) 3. Inftiture, p.R85. 7. Barrington on the more ancient
Statutes, p. 379, 3&o.

8) Bacon, Difto.{z on the Government of England,
part. 1. p. 187. pari 2. p. 60.

{9) 2. Inflitut, p 3.

(10) Parl an. 1. Hen. IV. de Depofit. Reg. Ricard! II. ap,
Dec. Script. p. 2748,

(11) Sir Jobu Fortefcue , who refided fome time in France
with Prince Kdward, the fon of Henry VI. and who wrote
there his excellent treatife , ¢ De Laudibus Legum Angliae,’
defcribes , from =¢tual kn wledge, the exorbitant infolence
of the French {oldiery, and the miferable condition of the
people. The picture he draws 1s too long for infertion in this
place. But, though the festures are ftrong , there is no realon
to fufpect the likenels. A native of Great Britain, in attending
to i, muftfeel, ina lively degree, the bappy advantages of
our free conftitution,

(12) 12.CharlesIL cap. 24.
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{(2) TACTTUS alludes to the hiftoric fongs of theold Ge:-
mans. of which it was doubtlefs the purpofe to record the
migrations of tribes, and the exploits of chieftains. Of fuch
fongs, there were many in the eighth century; and Charles
magne was fond of commicting them to his memory. Eginbart ,
Vit Cay. Magn. ¢. 29. Of the celebrated Attila, it is faid ,
that he had conftantly his poets in waiting, and that theic
verfes ia honor of his exploits , were a part of the entertain=
ment of his court. Prifeus, p. 67, 68. In all rude times,
the character of the bard is in repute, and attended with
diftinctions. This character was not peculiar to our anceftorsy
as fome writers have fancied ; for we find it among the Greeks,
and in other nations. Itis peculiar to the early ftate of fociety,
when the paflions are warm, and language imperfect.

(2) ltis a common no‘ion, that the poets and Trouba-
dours were only to be found in Franceand Italy., They were
frequent, however, inall the countries of Europe; and they
haftened, by their rivalfhip, the progrefs of literature.

Henry IIL. had a poet or Troubadour in his fervice , on
whom he beflowed a regular penfion. This circumftance is to
be gathered from the following record. © Rex thelaurario &
¢ camerariis fuis falutem. Liberate de thefauro nofiro , dilecto
* nobis Magifiro Henrico werfificatori centum folidos , qui
¢ oi debentur de arreragiis ftipendiorum {uorum. Et hoc fine
¢ dilatione & difficultate faciatis , licet fcaccarium fit claufum.
¢ T. R. apud Wodftoke xiiij die Julii’ 35. H. 3. ap- Madox,
Hift. of the Exceq. vol. 1. p. 391,

There is a commifion of Henry V1. De Minifirallis propecr
Sfolatinm regis providendis, from which it isto be gathered,
that the recitation or chaunting of fongs, was an amufement
in repute and fathion. Rywer, 34. Heury VI. The fifth Earl
of Northumberland had his minftrels and players ; and it was
a qualification of his almoner, that he was °a maker of
S interludes, ' Honfehold-book , p. 44+ 85+ 93« 331 339
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The reader may confult farther on this fubject, an author ;
who is not more diftinguithed by the foundne(s ofhis know=
ledge, than by the claffical fimplicity of his language, Mt.
W artor, in his hiftory of Englifh poetry.

(3) Hiftoire Littéraire des Froubadours, par M. PAbhé
Millot,

(4) Tt is to be obferved, that it was the married women
chiefly who vied in the merits of their poets and Troubadours,
An interefting figure, as well as the talent of rthyming , was
neceffary to the Troubadour ; and it was his conftant aim to
gain the heart or-the perfon of his patronefs. Perhaps it would
be to refine too much, if one fhould confider the prefent
infidelity of the married women in France, as a relict of this
ufage, and the corruptions of chivaley,

Of the Duke of Orleans, the brother of Charles VI, there
is a pleafant notice in Brantome , which illuftrates very aptly
the profligate manners introduced by fiefs and chivalry.
¢ C’etoit un grand débaucheur de dames de 12 cour , & des plus
€ grandes: Un matin en ayant une couchée avec lui dont le
mari vint pat hazard pour lui donner le bon jour, il cacha la
téte de cette dame, & lui découvrittout le corps, la faifant
voir & toucher nue a ce mari a fon bel aife, avec defenfe
fous peine dela vie d’oter le linge du vilage . . . Etle bon
fut que le ma‘i ¢tant lanuit d’aprés couché avec fa femme ,
lui dit que M. d’Orléans lui avoit fait voir la plus belle
femme nue qu’il eut jamais vue; mais, quant au vifage,
qu’il n’en fcavoit que dire, ayant toujours été cachée fous
le linge.” It is added, ° De ce petit commerce , fortit ce
brave & vaillant batard d’Orléans, Comte de Dunois, le
foutien de la France & le fiéau des Angloiss’ Brasntome ,
ap. 8t. Foix , Eff. biffor.wol. 1. 319,

(5 ) See, in St. Palaye, le voeu du Paon ou du Faifan,
& les Honnenrs de Ia Cour.

" ( 6 ) Hiftoire des Troubadours, tom. r.p.1r1.

(v) This invention is afcribed to William the ninth Earl
of Poitou. “ Ce fut un valeureux & courtois chevalier , mais
¢ grand trompeur de dames.’ Hiff. des Trox. tonn. 3. p- 4. 7.

(8) Le Moine ce Foffan, a Troubadour, compofed 2

2
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fong , in which he thus {peak: of the Pirgin. * Je fuis devant
¢ elle & genonx , les mains jointes, comme fon trés humbe
¢ efclave, plein d'ardeur dans latte-te de fes regards
¢ amoureux , & d’admiration dans la contemplation de fon
S beau corps & de fcs agréables maniéres.” Hiff. des Troube
gom. 2. p. 225.

(9) Deudesde Prades, atroubadour , has this fentiment:
¢ Je ne voudrois pas ét-e en Paradis, @ condition <e ne point
S aimer celle que Fadore.’ Hiff. de Troub. tom. 1. p.321.

(10) It was faid wittily, but not without reafon, by the
Troubadour Raimond de Caftclnau : * Si Dieu fauve pour bien
¢ manger & avoir des femmes, les moines noirs, les moines
¢ blancs, les Templiers, les Hofpitaliers, & le: Chanoines
¢ auront le Paraiis; & Siint Pierre & Saint An‘re {ont bien
¢ dupes d’avoir tant fouffert de tourments , pour un paradis qui
¢ coute fi pen aux autres,” Hifh. des Troub. tome 3. p. 78

Tt was in conlequence of the deprav.d manners of hz clergy,
that, in Englind, the perfonrge who, in the feafon of
Chriftma. f.ftivity, was to prefidein the houfes of the nubility
over rictous mirth and indecent indulg ncies, was tormed
¢ the abb t of mifrule.” This charader aypears in the eftablith-
ment of the fifth Earl of Northumberland,an. 15 12. Houfebold-
book. p- 344 Seealfo Dr. Percy's notes to this record.

1a Scotlind , the fame chara r or perfonage {eems to have
been fill more common, and even {o familiarin the lowelk
ranks of civil life, that he grew to be a nuifance in towns and

boroughs. His appellation there was , * the abbot of unreafon 3’
and , when the fev _rity and ftarchnefs of the reformation foured
and deformed this country with the hy,ocritical precifenefs ,
and the difmal formality which have not yet left it, an atof
parliament was thought exped.ert to {upprefs and abolifh an
office {o highty licentious and profane. 6. Parl. Marry 1555,

( 11 ) Giannone, Hiftory f Naples, vol. 1.p. 283. 446.
Mezeray, Moeurs de i’Egiife du xi. ficcle. Du Cange and
Spelman, voc Focaria. St. Palaye fur I’anc. cheval. partie §.

{12) Joinville, Hiftoire deS. Louis, p. 32.

{13} *Si quis dixenit comjugi, malam licentiam dando,
¢ cade €3 comcumbe cum tali bomine; aut fi dixerit alicui
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* homini, veni €5 fac cum muliere meacarnis commiztionent
¢ & tale malum factum fuerit, & caufla probata fuerit . quod
¢ per ipum maritum factum fit, ita fatuimes, ut jlla mu fery
¢ quae hoc matum fecerit & confenferit, moriatur, fecundum
¢ anterius edictum ; quianec talem cauflum facere, ne gelare
¢ debuit.” Leg. Loungobard. p. 1096. ap. Georgifch, Corp,
Jur. Germ, Antiq.

This law evinces the antiquity and the heinoufnels of the
practize alluded to; but, inpofterior times , the fafhion was
tho ight of more lightly, and too prevalent to be punifhed
with feverity., See fome curious information in Dx Cange,
woc. Cugus, Cucucia, Licentia Mala, Uxorare.

(14) The Gynaeceum, by which the apartment was ex-
prefled where the women were kept to work at the needle, and
other domeftic employments, came to fignify a brothel , ox
place of debauch , from the ufe that was made ofit. Dz Caxnge,
woe. Gynaecenn. Over the doors of a palace which belonged
to Cardinal Woolfey , there was written y Domus Meretvicuns
Domini Cardinalis. 1t has been faid, indeed, that Meretvices
ftood of old for Lozrices; and the advocates for the chaftity of
the Cardinal contend, of confequence, that this infcription
only ferved to dire@ to his Jazmdry. But, Iam afraid, that
this plea will not hold. For the terms were convertible ; and
the women who acted in the laundry, and who were employed
in working in linen and tapeftry, were in general the con-
venient miftreffes, to whom their lords paid a, temporary
worfhip. It was from fome miftakes of this fort, that, in the
reign of Elizabeth, there was an ord.r, that no laundreffes
nor women called vituallers, fhould come into the gentlemen’s
chumbers of Gray’s Inn, ‘ unlefs they were full forzy years of
¢ age.” Dugdale, Orig. Jurid. p. 286.

(15 ) Ranulph. de Hengham , Summa Magna , cap. 2. and
Selden’s notes to it.

(16) Inthe Britannia, in the defcription of Surrey , there
is this notice, ‘ Hamo de Catton heid Cattefhull-manour by
* being Marshal of the whores when the King fhould come
¢ into thefle parts.’ Camden , vol. 1. p. 185. In the reign of
Edward Il Thomas deW arblynton held t}‘w; manpur of Shirefeld

k)
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in Hampihire , of the King in chief, by the {erjeanty of being
Marshal of the whores in the King’s houfehold, and of
difmembering malefactors condemned , and of meafuring the
galons and bufhels in the King's houfehold. The words of the
record are, ‘ Tenuit in capite , die quo obiit de Domino E.
 nuper rege Angliae patre regis nunc, per fargantiam effendi
¢ Marc[challus de meretvicibus in hofpitio vegis, & difmems
“ brare malefaores adjudicatos, & menfurare galones &
¢ buflellos in hofpitio regis.” Paf. Fines 1. Edw. 111 Roz. 8.
a. ap. Bar. Angl. p. 242, ;

(19) The vaffal forfeited his eftate in the following cafes :
¢ Si dominum cucurbitaverit (id eft, uxorem ejus ftupraverit,)
¢ vel turpiter cum ea luferit. Si com filia domini concubuerit,
“ vel nepte ex filio, vel cum nupta filio, vel cum forore domini
¢ fuiin capillo, id eft, in domo fua manente.’ Lib, Feud.
ap. Spelman Gloff. voc. Felonia.

The words is capillo, allude toa peculiarity in the Germanic
and Gothic manners, which deferves to be explained. All
virgins wore their hair uncovered, and with ornaments.
Married women concealed their hair, and covered their heads.
The ornaments for the hair were many. And, in the progrefs
of time, it was not the hair of their heads only, that the
women were curious to deck out. The mother of the fair
Gabrielle being affaflinated, her body lay, for many hours,
expofed , in a public manner, to the {pe@tator, and in a
pofture {o.exceedingly indecenz, that it difcovered a ftrange
mode or affectation. In this laft falhion, which was probably
introduced in the decline of chivalry, the ornaments were
ribands of different colors; and, it feems to have been
peculiar to women of rank and condition. 8z, Foix, Eff. Hiff,
vol. 4. p. §2.

In general, it meritsremark , that the veneration for their
hair entertained by the Germans and their pofterity , was very
great, and gave rife toa multitude of cuftoms. It was a mark
of refined attention in a perfon to prefent alock of his hair to
a friend on faluting him; it was to fay, that he wasas much
devoted to him as his {lave. To take away the hair of a con=
fpirator, wasone of the moft afflicting parts of his punifhment,
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To give a {lave the permiflion of allowing his hair to grow
was to offer him his freedoin, Dz Cange and Spelman , voc.
Capitii. William Earl of Warrenne , in the age of Henry I1L
granted and confirmed to the church of St. Pancrace of Lewes ,
certain land , rent, and tithe, and gave {eifine of them ° per
“ capillos capitis fui, & frateis fui Radulfi de Warr. quos
¢ abfcidit de capitibus fuis cum cultello ante altate.’ Mag.
vot. 24. Henry 111, ap. Madox. Hiff.of ihe Excheq. Prefas
zory Epift. p. y0. This muft have been a compliment in the
higheft ftyle of flattery; and the clergy of St. Pancrace muft
have been enchanted with the politenefs of this nobleman,

There feems fomething wild and romanticin fuch ufages;
vet they produced the locket and the hair-ring of modern times;
and we {mile not , nor are {urprifed, that thefe (houid teach us to
employ our moments of {oftnels in melancholy recoilecions of
abfent beauty, or departed friendthip. What is diftant and
remote, affects us with its ridicule. What is prefent @nd in
practice,, efcapes our cenfure, In the one inflance, weact
with the impartiality of philo{fophers; in the other, we are
carried away by our paffions and our habitudes.

(18) St. Foix, E. Hiftor. vol. 1. p. 102, Stow, Sutvey
of London , in the Edition of Strype, veol. 2. p. 7.

(19) There is evidence of public or licenfed ftews in
England in Szac. 2. Henry VL. cap. 1. in Cowel, wos. Stews,
Spelman, voc. Stuba, and in Coke, 3. Inflitute, ch.98.
Henry 11. gave his privilege to the ftew-houfs of Southwark,
according to the ‘old cuftoms which had been ufed there time
¢ out of mind.” And patents confirming their liberties were
granted by other princes. Stow, iz Sirype’sedit. vol. 2. p. 7.
In Normandy, there was a cuffos meretricum ;. and this officer
feems to have been known in the different countries of Europe.
Du Cange , woc. Cuftos mevetvicam, & Panagater.

It has frequently been a fubjet ofinquiry among politicians,
whether public flews, under proper regulations, with a view
to the health of individusls,, and the pcace of fociety, be net
an advantageous inftitution. In fome fiates of Europe, a tolerated
or authorized proftitution is known at this day. And, by the
Code of Gentoo laws , this inftitution was acknowledged o8
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{alutary ; and proftitutes forming a community were, in
Hindoftan , an object of care ts the government. [ avoid,
however, to enter intoa queftion ~ffuch infinite delicacy. Tt is
dangerous in a ft :te to give the {lighteft ftab to morality. Vet,
1 cannot but ooferve, that, in the moft cultivated nations ,
there are laws and regulations wh ch wound moralicy more
fev-rely than could be done by an authorized proftitution, and
with lefs of utilicy tn mankind.

(20) The licenfed ftew.houfes in the reign of Henry VIL.
were the B ar’s-head,, the Crof -keys, the Gun, the Caftle, the
Crane , the Cardinal’s-hat , the Bell, the Swan, &c. 8ir Edward
Coke his preferved this information, 3. Infiitute, p. 205. In the
time of Edward VI. Bifhop Latimer complained and preached
to the following tenor. © There is more open whoredom , more
€ fiued whoredo, than ever was before. For God’s fake, let it
* bz lookt to.” Stow, in Strype's edis. vol. 2. p. 3.

(21) 3. Infticute, p. 206.

(22) Spelman voc. Stuba, 3. Inflitute, p. z05.

CONCLUSION

I Prefume not to thinlk that I have exhaufted the topics T treat
in this volume. For, what fubjec dozs not firetch to infinity ?
But it has been my particular care to go back to the fources,
and to exprefs the beginnings of law, government, and man-
mers ; and I have been (o'icitous to open up, with a due
advantage, the original ideas, which I have ventured to frike
out, and which, perchance, may at:rac the notice of the
ingenious and the learned. Yet, when T confider what many
great mn have written before me concerning human affairs , I
kriow not, whether it ought to flatter my pride, or to fill me
with {hame, that I, too, have yieided to my refloctions and my
fentiments 3 and, thoughin the obfoudity ofa private ftation,
and in the fervor of youth, have prefented to my feilow-
citizens this afpiring fruit of my ftudies and ambition,
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